ATTORNEYS GENERAL OF THE STATE OF 


NEBRASKA. 
Champion §. Chase ........ February21, 1867 to January 11, 
Seth Robinson .......... ..January 11, 1869 to January 10, 


George H. Roberts ........January 10, 1871 to January 13, 
Joseph R. Webster .January 18, 1873 to January 11, 
George H. Roberts ........January 11, 1875 to January 9, 

. January 9, 1879, to January 


Caleb J. Dilworth 4, 
isaac. Powers; Jr. oc. ait January 4, 1888, to January 8, 
William Leese ........ ..-January 8, 1885, to January 8, 
George H. Hastings ...... January 8, 1891, to January 3, 
Arthur §S. Churchill ...... January 3, 1895, to January 7, 
Constantine J. Smyth ...... January 7, 1897, to January 3, 
Frank N. Prout .....January 3, 1901, to January 65, 
WNGUVIE (BrOWD (s:0 0N.5 oec0is is. 0's January 5, 1905, to January 3, 
William T. Thompson ....January 3, 1907, to October 28, 
Arthur F. Mullen, ........ October, 31 1910, to January 65, 


1869. 
1871, 
1873. 
1875. 
1879. 
1883. 
1885. 
1891. 
1895. 
1897. 
1901. 
1905. 
1907, 
1910. 
1911. 


STATE OFFICIALS. 


1909-1910. 
Name Address Position 
ASHTON C. SHALLENBERGER. .Alma..Governor 
M. R. HOPEWELL ...... Tekamah...,Lieutenant Governor 


. Smithfield. ..Secretary of State 
Grand Island.Auditor of Public Accounts 


GEO. C. JUNKIN 
S. R. BARTON . 


L. G. BRIAN . Albion... 7.32 State Treasurer 
E. C. BISHOP - Lincoln... .s. Supt. of Public Instruction 
WM. T. THOMPSON ..... Central City. Attorney General 


Fairbury....Land Commissioner 

H. J. WINNETT Lincoln.....Railway Commissioner 
W. H. COWGILL Holdrege....Railway Commissioner 
a TCLARKE, FR. 028 Omahal..... Railway Commissioner 


E. B. COWLES 


UNITED STATES SENATORS. 


E, J. BURKETT, (Term expires 1911) Lincoln. 


NORRIS BROWN (Term expires 1913) Kearney. 
REPRESENTATIVES IN CONGRESS. 

Name. District Address. 

J. A. MAGUIRE Lincoln 

G. M. HITCHCOCK Omaha 

dene. DATTA Tekamah 

E. H. HINSHAW Fairbury 

G. W. NORRIS .. McCook i 

M. P. KINKAID O’Neill 


EXECUTIVE OFFICE. 


ASHTON C. SHALLENBERGER. .Governor.........Alma 
* OR Ed Ooh OP Private Secretary Peery whey: 4 

LEO MATTHEWS ......- WPhiet Ciera s'hs.2.5 5 Albion 
MUO: TUS). 25. ee seas Recording Clerk....... Lincoln 


MARY E. SHEEHAN ..... Stenographers. fs 5.0..2/. 3 Columbus 


vi STATE OFFICERS 


DEPARTMENT OF STATE. 


Name County Position 


GEO. .C. JUNKIN .-’. Gosper. . . Secretary 
ADDISON WAIT se Otoe... . .....Deputy Secretary 
ete WWF eM Ed! Cit 70\ 5, aheveaat PSAUCHSECD .°- Vive earke Bookkeeper 
NELLIE LEACH ........ Hangaster o.oo. « Recorder 

ADAIR GALUSHA ....... WIGDBLOR oi 545 ote Clerk 

WALICERe SMUPE | oa. sseacd ORD OR sss. 6 «teas Corporation Clerk 
MAY E. HOLLAND ...... Laneaster........ Stenographer 


AUDITING DEPARTMENT. 


Name Position Address 
SILAS R. BARTON ...... Auditor Grand Island, Neb. 
JOHN W. SHAHAN ...... Deputy eta .Kearney, Neb. 
WILLIAM M. WHEELER. Bookkeeper .. Fairfield, Neb. 
MYRTLE M. PETTIJOHN. 2nd Bookkeeper..... Valentine, Neb. 
CHARLES EB. LAWRENCE.Bond Clerk.......:. Lincoln, Neb. 
TIMOTHY J. FARRELL ..Recorder ..Lincoln, Neb. 
JOHN W. TULLEYS ..... Expert Accountant...Red Cloud, Neb. 
E. J. ROBINSON ... ..Co. Treas. Examiner.Lincoln, Neb. 
GHO. FAIRCHILD........ Co. Treas. Examiner.Columbus, Neb. 
CHAS. KE. PIERCE. .....5 Insurance Deputy...Pawnee City, Neb. 
LILLIAN E. PETERS ....Chief Clerk......... Lincoln, Neb. 
EUNICE K. ROBERTSON. Stenographer....... Grand Island, Neb. 


STATE TREASURER’S OFFICE. 


Name Position Address 
LAWSON G. BRIAN ..... PL eels aera marae oe ores Albion, Neb. 
FRANCIS J. BRIAN ....-. Deputy Treasurer..... Albion, Neb. 
IN cp aD AERA A Tala te Seek & acon First Bookkeeper..... Lineoln, Neb. 
MAE WILTAMUTH ...... Second Bookkeeper. ..Lincoln, Neb. 
BERTHA M. BROWN ....Stenographer........ Lincoln, Neb. 


DEPARTMENT OF PUBLIC INSTRUCTION. 


Name : Address Position 

Mest ASLEEP ce ais: are: deractoe MGM edo. ys Sete 6 oy Superintendent 

FRANE S. PERDUE . Madison. . Deputy 

W. D. REDMOND ..-Nemaha. . Assistant 

TEE) Pe oH 80S ne ao Nemaha Director of Normal 
, Training in High Schools. 

JENNIE B. ADAMS ...... Pierce 14. wk etmetsle DeCTetary, 

MARTHA C. BRANDT ....Lancaster...:....... Stenographer 


STATE BOARD OF EXAMINERS STATE CERTIFICATES 
B. J. BODWELL.......... TEE 3c. aceite rs President 


STATE OFFICERS VIt 


COUNTY CERTIFICATES 


JOSEPH SPARKS ..... .. Hamilton. ...President 
ELIZABETH I. POLLOCK. Fillmore..... See’y. and Stenographer 
EFFIE A. DENHAM ..... Lancaster..... Recorder 


OFFICE OF ATTORNEY GENERAL. 


Name Position Address 
WILLIAM T. THOMPSON. Attorney General.......... Central City 
GRANT G. MARTIN ...... Deputy Attorney General. ..Fremont 


GEO. W. AYRES ........ A 
JOSEPHINE MURPHY 
LB. WETTING? =. 00.25 


1909-1910 


COMMISSIONER PUBLIC LANDS AND BUILDINGS. 


Name Position Address 
EDWARD B. COWLES ...Commissioner.......... Jefferson 

C.C... BOSLAW  n..2s).4 os Deputy Commissioner... York 

GEORGE E. EMERY ..... Chief Clerk Gage 

CAL. R.. PHILLIPPI. ......... Recorder..... . .Thayer 


ERNEST B, FAIRFIELD ..Bookkeeper.. ...s.. Lancaster 
ROBERT HARVEY ...... Surveyor..... wees Howard 
METTA I. SWAIN ....... Stenographer.......... Lancaster 
MAUD BRATNEY ....... Delinquent Clerk....... Adams 


NEBRASKA STATE RAILWAY COMMISSION. 


Name County Position 
HENRY TT. CLARKE, Jr. .Douglas.......... Chairman 

DR. H: J. WINNETT ..... Lancaster... . .Commissioner 

WwW. Hy: COWGILL) .osces Phelps. ... s . Commissioner 

CLARK PERKINS ...... Lancaster... .. Secretary 

BG. -POWBLLS 0.00... sem, TAN CASET satires S10: 5 Rate Clerk 
GERTRUDE C. WELLS ..Douglas,......... Reporter 

(Oly 18 90 (0g ON USS. Soa ae Laneaster ..Clerk 

Cc. W. SPEARS . . Clerk 

MABEL WILSON . Stenographer 


aso Ge. SWRUISEL, Sooo ce aos elie Stenographer 
Stenographer 


DEPARTMENT OF JUSTICE. 
(Supreme Court.) 


MANOAH B. REESE ..... Lancaster... .Chief Justice 
JOHN B. BARNES ...... Madison. .... Judge 


VIII STATE OFFICERS 


CHAS. B. LETTON ...... Jefferson....Judge 
JAMES R. DEAN ....... Custer......Judge 
JACOB FAWCETT ... Douglas. . Judge 
OW DE tes. BOSE! fs... cos esos, Lancaster. ...Judge 
JESSE L. ROOT ........ Cass...) 6.0 s Judge 
OFFICERS. 
HARRY C. LINDSAY ....Pawnee...... Clerk and Reporter 
VICTOR SEYMOUR ..... Lancaster Deputy Clerk 
HENRY P. STODDARD ..Douglas......Deputy Reporter 
BELLE M, HOWELL ....Douglas......Asst. Deputy Reporter 
MARY E. PATTERSON Lancaster .Second Asst. Dep. Reporter 
EVALYN HANNA ....... Lancaster....Opinion Clerk 
MARY M. GREER ...... Johnson...... Journal Clerk 
LORA M. SCHHIB ...... Lancaster. ...Stenographer 
FRANK W. COLEMAN ..Douglas......Bailiff 
iret, Os MEY BS" Gisre cre otete Lancaster... .Bailiff 


Stenographers for Judges. 


OF lh JOHNSON: 4.0 ores .- Douglas......For Chief Justice 
NETTIE M. DORTCH . Stanton. . -For Judge Barnes 
Coat) SPO DES) tens. . Jefferson. ..For Judge Letton 


ESSIE HOLCOMB .- Custer... .-For Judge Dean 
GEO. N. MECHAM ...... Douglas......For Judge Fawcett 
WINIFRED KAUP ...... Saline........For Judge Rose 
CARRIES. GL. WILSON: ©. Case... .2... For Judge Root 


STATE LIBRARY. 


HARRY C. LINDSAY .... Pawnee...... Librarian 
CARO Y. Hr RAY see's a cies > Buffalo......Asst. Librarian 


DEPARTMENT OF BANKING. 


SEU ED. We coir iaiel nas alate te Secretary Broken Bow 
N. R. PERSINGER .Chief Clerk......Lincoln 
MISS MAUD HOGE. Clerk... ... - Lincoln 


EH. E. EMMETT .Examiner........Arapahoe 
Cc. H. BEAUMONT ey Madrid 
COPMD IOS ANU Ih am ree din been x Omaha 
Bi Seo NURCHES BY YMG, 3 2 seaarn sien 2 Osceola 
E. 


H. MULLOWNEY .... if Albion 


STATE OFFICERS Ix 


STATE BOARD OF IRRIGATION. 


Name Position Address 
E. C. SIMMONS, State Engineer, 1820 P Street, Lincoln... .Secretary 
Donald D. Price, 1601 Washington St., Lincoln. 

Fannie E. Gilmore, 1211 Washington Street, Lincoln. 

H. O. Smith, Under Secretary for Division No. 1, Lexington, Nebraska. 
Page T. Francis, Under Secretary for Division No. 2, Crawford, Neb. 


ADJUTANT GENERAL’S OFFICE. 


Name Position Address 
JOHN C. HARTIGAN ....Adjutant General....... Fairbury, Neb. 
ERNEST H. PHELPS ....Asst. Adjutant General..Lincoln, Neb. 
CHARLES G. ADAMS ...Quartermaster.......... Lincoln, Neb. 
LON C. KESTERSON ....Acting. Asst. Adjt. Genl Fairbury, Neb. 
BERTHA RICHARDSON .Stenographer........... Hebron, Neb. 


GAME AND FISH COMMISSION. 
CHIEF WARDEN 
DAN GHILUS .........4- 2048 J. St. Lincoln, from Cmaha. 
SUPT. STATE FISHERIES 


WM. J. O'BRIEN og. on += Gretna 
SECRETARY 
PHOEBE MULLEN ...... 1125 So. 21st. St. from O’Neill 


DEPUTY WARDENS 


JOSEPH BOEHLER ..... Capito] Hotel from Alma 

ISAAC KEN os. 00. 0 age wie, Capitol Hotel from Superior 

JNO. B. DONOVAN ...... Capitol Hotel from Madison 
CARETAKER OF CHERRY COUNTY SUB FISH HATCHERY 

WILLIAM FRANCKE .... Valentine 


BUREAU OF LABOR AND INDUSTRIAL STATISTICS. 


GOVERNOR ASHTON C. ¢HALLENBERGER, . Commissioner 
WILL M. MAUPIN ...... Deputy Labor Com. - Lincoln, Neb. 
CORA Z. SCHLESINGER, ..Stenographer........... Lincoln, Neb. 


STATE BOARD OF AGRICULTURI 


C.. BH. RUDGE... 24. 25..-5 TORID ERs sc os e's wane Lincoln, Neb. 
W. R: MELLOR . SO GCHSMMI VES s: «bed wa: sab a ose Lincoln, Neb. 
MAYNETTA MARKS...... Stemographer ........... Lincoln, Neb. 


A 


x STATE OFFICERS 


BOARD OF HORTICULTURE. 


MOE EE ATERETION O's osteo pb President, ©... 2.) . .-..Fremont, Neb. 
i M-RUSSELL,........ + BSECUOURLY *:. ss. e i Sag cay Lincoln, Neb. 
DON L. RUSSELL ...... Asst, Secretary ../-..... Lincoln, Neb. 


NEBRASKA FOOD, DRUG AND DATRY COMMISSION. 


GOV. ASHTON C. SHALLENBERGER, Commissioner, Alma, Nebr. 
S. L. MAINS, Deputy Commissioner, Lincoln, Nebr. 

BH. L, REDFERN, State Chemist, Lincoln, Nebr. 

BESS B. MARKS, Stenographer, Lincoln, Neb. 


INSPECTCRS 


MRS. HARRIET S. MACMURPHY, Food & Drug Inspector, Omaha, 
Nebr. 

D. L. MURRAY, Food & Drug Inspector, Fremont, Nebr. 

J. E. VOGEL, Dairy Inspector, Florence, Nebr. 

J. W. CARSON, Dairy Inspector, Hdgar, Nebr. 

CHARLES FERNLAND, Dairy Inspector, South Omaha, Nebr. 


STATE INSPECTOR OF OILS. 


ARTHUR F. MULLEN ...State Inspector.......... O’Neill, Neb. 
Petes ARNO tic te as he Deputy Inspector ...... Johnson, Neb 
T. J. O'CONNOR ......... Deputy Imspector:......... Omaha, Neb. 

Tahoe a Ss 2a ot Ee Sere Deputy Inspector ...... Humphrey, Neb. 
FRANCIS COLFHR ..... Deputy Inspector ....... McCook, Neb. 
M. J.-BOUSE Deputy Inspector ......David City, Neb. 
PBs ot. O NEARED baits ote as Deputy Inspector ......Greeley, Neb. 
NINA 'M. RYAN ......%....Stenographer,; .......... Neligh, Neb. 


NEBRASKA PUBLIC LIBRARY COMMISSION. 


Be teh PLA LATUBEREL, \o. oe suerno President Omaha Public Library 
SAMUEL AVERY ...Chancellor of the University of Nebraska 
fae BIGHEP ~.. oa. cca State Superintendent of Public Instruction 
eee GI NDSAY!) . oo.2 6 sie State Librarian 


DR. WALTER K. JEWETT Librarian of the University of Nebraska 
CHARLOTTE |TEMPLETON Secretary es . .Lincoin, Neb. 
GUESS HUMPHERY ..... LABEATAATS 5715, Seseuesse ls as Lincoln, Neb. 


DEPARTMENT OF NEBRASKA G. A. R. 
A. M. TRIMBLE ........ ATR Meal SESE ay oe Lincoln, Neb. 


STATE OFFICERS XI 


BOARD OF PUBLIC LANDS AND BUILDINGS. 


Meets First Monday of Each Month. 
E. B. COWLES, Commissioner Publie Lands and Buildings . . President 
GEORGE C. JUNKIN, Secretary of State ................ Secretary 
LAWSON G. BRIAN, State Treasurer . 
WILLIAM T. THOMPSON, Attorney General. 


BOARD OF EDUCATIONAL LANDS AND FUNDS. 


Meets Second Tuesday of Each Month. 
ASHTON C. SHALLENBERGER, Governor Chairman 
E. Bi: GOWLES, Commissipner Wie... ep ec ewe loan es Secretary 
LAWSON G. BRIAN, State Treasurer. : 
GEORGE C. JUNKIN, Secretary of State. 
WILLIAM T. THOMPSON, Attorney General. 


BOARD OF PURCHASE AND SUPPLIES. 


Meets First Working Day of January, April, July and October. 

A. C. SHALLENBERGER, Governor ...............++-- Chairman 
By. B: COWLES, Commissioner Sept. s «06 ewe ees oy ee Secretary 
GEORGE C. JUNKIN, Secretary of State. 

LAWSON G. BRIAN, State Treasurer. 

WILLIAM T. THOMPSON, Attorney General. 


BOARD OF PHARMACY. 


Meets Second Wednesday of February, May, August, and November. 
SILAS:R. BARTON, Aitditor. eee = 6s i doje euielg ole eee Chairman. 
BE. B. COWLES, Commissioner. ... 21.660. eee eee eee Secretary. 
GEORGE C. JUNKIN, Secretary of State. : 
WILLIAM T,. THOMPSON, Attorney General. 

LAWSON G. BRIAN, State Treasurer. 


DEPOSITORY BONDS BOARD. 


(CALLED MEETINGS) 
A. C. SHALLENBERGER, Governor........---.-e.see0e Chairman 
GEORGE C. JUNKIN, Secretary of State. 
WILLIAM T. THOMPSON, Aitorney General. 


PRISON INSPECTORS. 


Board of Public Lands and Buildings. 


XII STATE OFFICERS 


VOTING MACHINE COMMISSION. 


(CALLED MEETINGS) 
AC SHALLENBERGDR, ‘Governors a.) Sete Soe ae wee Chairman 
GEORGE C. JUNKIN, Secretary of State. 
S. R, BARTON, Auditor. 


BOARD OF VETERINARIAN MEDICINE. 


Called Meetings. 
A. C. SHALLENBERGER, ‘Governor. vs ce. see e eect ene Chairman 
GEORGE C. JUNKIN, Secretary of State. 
S. R. BARTON, Auditor. 
DR. PAUL JUCKINESS, State Veterinarian. 
KATHERINE BROWN, Stenographer. 


BOARD OF HEALTH. 


Called Meetings. 
A, C.-SHALLENBERGER,, Governors 60s cesta ce cs olen as Chairman 
E, C. BISHOP, State Superintendent. 
WILLIAM T. THOMPSON, Attorney General. 
DR. W. H. WILSON, Health Inspector. 


BOARD OF CHARITIES AND CORRECTIONS. 


Meets Third Tuesday of January, April, July, and October. 


ASG. SHALLENBERGEHR, “Governor. . can va. <5 selon cco Chairman 
5 C2 BISHOP, State Superintendents secs. scoeciele cases Secretary 
E. B,. COWLES, Commissioner of Public Lands and Buildings. 

Pere WE RIEU ix lave a) sucliors! 3 s:!o.%o, a bun ey se eeer eR SD Meekap ales ores. © one Chief Clerk 


BOARD OF ASSESSMENT AND EQUALIZATION. 


Meets for Assessment First Monday, in May. 


Meets for Equalization Third Monday in July. 
A. C-SHALLENBERGER, Governor. 5 ota. css eee es Chairman 
GEORGE C. JUNKIN, Secretary of State. : 
LAWSON G. BRIAN, State Treasurer, 
S. R. BARTON, Auditor. 
E. B. COWLES, Commissioner of Public Lands and Buildings. 
CEU SEN ARS ICE G02 010 0S mi get eo ore itine ahaa aie aps (A> ie yg Pt re Secretary 


STATE OFFICERS XI 


PRINTING BOARD 


Meets ist to 5th and 15th to 20th of Each Month. 


8.. R. BARTON, ead itonie sy. uc -)s eee) «5 2-5 cieletera s/o cnieinre Chairman. 
GEO. C. JUNKIN, Secretary of State ........ 0.2 ecs. seuss Secretary. 
A. C. SHALLENBERGER e's e/vis, 07 GOVEPNOES: 
EIS PEDO BEA 5, 5 sie ee ra So's 1 NG al oa lott Expert. 


BOARD OF CANVASSERS. 


Meets Second Tuesday in September and Fourth Monday. in November. 
A. C. SHALLENBERGER, Governor .............0+-0065 Chairman, 
LAWSON G. BRIAN, State Treasurer. 

8S. R. BARTON, Auditor. 

GEORGE C. JUNKIN, Secretary of State. 

WILLIAM T. THOMPSON, Attorney General. 


BOARD OF EDUCATION. 


Lis) G:. BRIAN CS: 4c.0. ue stone + 5 ers State Treasurer 
By oC: || DISH.  .'caciee sce ee State Superintendent 
ER WY ETAT hc conaca sin teeth ny topen a nRMMas st nile sleraieiah. fe Term Expires 1909 
H. M. CHILDS F Term Expires 1910 
LUTHER P. LUDDEN ...... Seeretary........ Term Expires 1911 
B. L.. SHBUEHDRN 0) 6/5 < PRE se oa ais wee vey 6 Term Expires 1912 


N:P. MCDONMIDD. © fot ie ess < fe cep ie teks oe os Term Expires 1913 
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REPORT OF THE ATTORNEY GENERAL 


State or Nepraska, Lecan DeparrMENt, 
Liyxcotn, Nesraska, November 30, 1910. 


To His Excellency, Ashton C. Shallenberger, Governor. 


Sir: In compliance with the provisions of section 22, 
article 5, Constitution, I herewith submit the biennial re- 
port of the legal department of the state for the period 
beginning December 1, 1908, and ending November 30, 1910. 

During this period Hon. W. T. Thompson served as 
attorney general from December 1,'1908, to October 28, 
1910, and the undersigned served from October 31, 1910, 
to November 30, 1910. 

In addition to the report herewith submitted the de- 
partment is now preparing a complete report of all official 
opinions rendered by it during the biennium; said report 
will be completed within a short time. Practically all of 
the opinions reported were rendered by the department 
prior to the time I became connected with it. Having no 
personal knowledge regarding these opinions I have direct- 
ed Miss Josephine Murphy to compile these opinions, pre- 
pare the syllabus and head notes, and make the classifica- 
tions, tables and index. Miss Murphy has _ personal 
knowledge and is fully acquainted with all these opinions, 
having acted as stenographer in the department during all 
the biennium. 

. An examination of the reports will disclose that the 
duties of this department during the biennium have been 
extremely onerous. The railroad litigation alone has taken 
more than the time of one of the office force. In order to 
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facilitate and assist in the trials of the railroad litigation 
it has been necessary to secure the services of an expert 
accountant. During the present year Mr. L. E. Wettling 
has spent the greater part of his time in getting informa- 
tion, making computations, and preparing satistical in- 
formation for the use of the department in that class of 
cases. 

At the time this department was created it did not 
require all of the time of the attorney general to attend to 
its duties. Lvidently the framers of the constitution 
thought that the attorney general would have time outside 
his office hours to look after his private practice. The 
work of this department has grown until it is practically 
impossible for the attorney general to intelligently attend 
to his many duties in the ordinary working hours of the’ 
day. By constitutional and statutory provisions the attor- 
ney general is required to discharge duties on nine or ten 
different boards. These duties alone, if discharged in an 
intelligent and careful manner, will take practically all of 
his time. It must be apparent that the salaries paid the 
officers of this department are wholly inadequate. The 
salary paid the attorney general is limited by the constitu- 
tion; hence, there is no way to increase his salary without 
a constitutional amendment, but the legislature could, if 
it saw fit, increase the salaries and appropriations for the 
deputy attorney general and the other assistants in the 
office. It is beneath the dignity of the state of Nebraska to 
pay those who look after its legal affairs the small salaries 
heretofore appropriated by the legislature. 

I respectfully suggest to your excellency that you 
recommend and ask the legislature to make an appropria- 
tion increasing the salaries of the deputy attorney general 
and the other assistants in the office, and that an appro- 
priation be made to pay the salary of an additional assist- 
ant, whose duty it shall be to assist in the trial of the rail- 
road litigation now pending and to look after and attend 
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. to litigation that grows out of and is connected with the 
workings of the railway commission. 
Among other recommendations I suggest that your 
excellency recommend to the legislature the following: 


cE 


ANTLTRUST LAW. 


The anti-trust law of the state ought to be materially 
changed and amended. At the present time many of its 
provisions are weak and ineffective.- Among the changes 
necessary I would suggest the following: 

1. That a provision be made giving this department 
the right to examine and procure testimony of witnesses 
before commencing any proceedings against any pool, trust, 
conspiracy or combination in restraint of trade, to ascer- 
tain whether or not an action should be brought. 

2. That provisions be made requiring the agents, offi- 
cers, and employees of corporations, joint stock companies, 
and co-partnerships to testify and to produce the books, 
records, and papers of the said corporations, joint stock 
companies, and co-partnerships to testify and to produce 
the books, records, 2nd papers of said corporations, joint 
stock companies and co-partnerships when requested by the 
attorney general, and that upen a failure to comply with 
said request and appear, testify, and produce said books, 
records, and papers the court would have authority, upon 
the motion of the attorney general, to strike out the an- 
swer, motion, reply, demurrer, or other pleading, and enter 
a judgment by default against said corporations, joint stock 
companies, and co-partuerships. 

3. That section 11, article 2, chapter 91a, Compiled 
Statutes of Nebraska for 1909, should be amended. In its 
present form this section in effect provides that corpora- 
tions, joint stock companies, and other associations must be 

_ twice adjudged to have violated the provisions of the anti- 
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trust laws of the state before a forfeiture of their charter 
can be declared. The supreme court in the case of State v. 
Omaha Elevator Co., 75 Neb. 654, appears to have so 
construed this provision. It is not clear that the court in- 
tended to hold that the legislature had the power to limit 
the jurisdiction of the supreme court in guo warranto pro- 
ceedings. Personally I do not think that the legislature has 
the power. As there is room for debate on this subject, the 
legislature should remove this doubt by repealing that part 
of the foregoing section which requires a double conviction, 
The power of the supreme court in quo warranto cases 
should not be hampered by legislative enactments. The 
supreme court was wisely given original jurisdiction in quo 
warranto. Our constitution vests that court with a wide 
discretion regarding penalties that the court may 
impose in that class of cases. The executive func- 
tions of this department should not be hampered by 
being required to secure two convictions against an offend- 
er against the law before the state can ask to have an 
effective penalty imposed. In contests between the state 
and those who have violated the laws,the legal department 
should be armed with every executive function necessary 
to enforce the criminal laws. The purpose and object of 
legislation should be to give this department a wider lati- 
tude and more power instead of hindering and impeding 
it by useless and. unnecessary limitations. 


Il. 


DERELICT PUBLIC OFFICERS. 


In 1907 the legislature passed Senate File 180, popular- 
ly known as the ‘‘Sackett Law,’’ which provides for a pro- 
ceeding in quo warranto to oust derelict public officials. 
Under the provisions of that act the governor directs the 
attorney general to institute and prosecute, in the supreme 
court, quo warranto proceedings against. derelict officers. 
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Experience has shown that the provisions of thet act are 
inadequate. 

If it is thought wise to invest the governor with power 
over derelict public officials, then that power should be 
given to him in such a way that he can make his orders 
effective. Under the provisions of the law as it now 
stands the delays incident to the trial of cases defeat the 
purpose and object of the law. Provision should be made 
for a speedy hearing with power to make a prompt and 
effective order... 


Tig 


The legislature of 1909 appropriated $18,000 to pay 
the expenses of this department for the biennium. It is 
evident that the legislature proceeded on the theory that all 
this department was to do was to act in self-defense in liti- 
gation brought against the state. 

Because of the small appropriation the policy of this 
department has been to conduct the affairs of the office 
within the appropriations made by the legislature. The 
legal department of the state is not merely one of self de- 
fense. Sufficient appropriation should be made to cover 
the expenses of prosecutions as well as defenses, Sufficient 
appropriations should be made so that the department 
could use some discretion with reference to instituting pro- 
ceedings to enforce the laws of the state. As it has been, 
the appropriations are barely enough to pay the legitimate 
running expenses of the office and the expenses of pending 
litigation in which the state is interested generally as a 
defendant. 

I, therefore, recommend that for the biennium begin- 
ning April 1, 1911, the following appropriations be made to 
this department: 


$ 5,000 for office expenses, postage, stationery, tele- 
graph, telephone, office supplies, printing 


‘ 
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briefs, traveling expenses, furniture and sup- 
plies. 

$10,000 to defray expenses of litigation that grows 
out of and is connected with the railway com- 
mission. 

$10,000 for prosecutions that may arise under the 
provisions of the anti-trust laws. 

$10,000 for expenses of other litigation that may arise 
during the biennium. 


TV. 


The legislative reference department of the State His- 
torical Society has been of much assistance to the legisla- 
ture and has-been invaluable to this department, having 
relieved this department of the necessity of answering 
scores of inquiries and spending much time in looking up 
information for the members of the legislature regarding 
legislation and the court decisions of other states. 

I recommend that liberal provisions be made for the 
support of that department. 


V. 


I desire to freely acknowledge the active and efficient 
assistance rendered me by Grant. G. Martin, deputy attor- 
ney general, George W. Ayres, assistant attorney general, 
and Miss Josephine Murphy, stenographer. At the time I 
qualified I did not think it would be wise or expedient to 
change any of the office force. Actual experience with the 
many duties of this important office has convinced me more 
than ever that the course pursued was the proper one. 


VI. 


To your excellency I desire to express my appreciation 
for the kindly consideration shown to me. I have tried to 
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be of assistance to you in carrying out the plans and policies 
of your administration. When you lay aside the respon- 
sible duties of the chief executive of the state you have the ° 
assurance of those who have worked with you, and who 
know you best, that you have discharged the duties of that 
high office with dignity, courage, ability and fairness. You 
ean take with you into private life the satisfaction that 
comes to a publie official who has administered the affairs 
of his-office sensibly, honestly and justly. 
ARTHUR F, MULLEN. 


Attorney General. 


DISBURSEMENTS OF MONEY APPROPRIATED BY 


1908. 
Dec. 
Dec. 
1909. 
Jan. 
Mar. 
Mar. 


THE LEGISLATURE. 


Appropriations April 1, 1907, to April 1, 1909. 
ATTORNEY GENERAL'S SALARY. 


1 ‘By balance ...... a, . Sa tein «+. $1,000 


16 To W. T. Thompson, fodtth quarter $500 00 
29 To W. T. Thompson, first quarter 500 00 


$1,000 00 $1,000 


DEPUTY ATTORNEY GENERAL’S SALARY. 


1 BY WRTARCE. Bik vcr rein ou, = 9795s.09 5 ce cero ahs, $600 


16 To Grant G. Martin 00 
15 To Grant G. Martin . 150 00 
1 id 3 . 150 00 
29 a aoe... Sage 150 00 
$600 00 $600 
ASSISTANT ATTORNEY GENERAL'S SALARY. 
1 By balance. <<... vases sedate ae ae nha $600 
16 ToC. C. Flansburg, % of Dec. .... $75 00 
24 ToG. W. Ayres, %4 of Dec. ...... 75 00 
150 00 
1 150 00 
150 00 


$600 00 $600 


00 


00 


00 


00 


00 


00 
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STENOGRAPHER’S SALARY 


SEE EDRIDNCO es ho\ scale » vs Gai anatinatareye ye «= 2s aigiees 
To Josephine Murphy .......... 


00 


$400 00 


$400 00 


POSTAGE, STATIONERY, AND OTHER. OFFICE EXPENSES. 


1908, 


Dec. 
Dec. 
Dec. 
Dec. 


1909. 


Jan. 

Jan. 

Jan. 

Jan. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Mar, 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr: 
Apr. 
Apr. 


oH ak) 


ro bo 


a 
awoannarnvd ahr 


to 


RPyHHHRH HH 
ATeOoMNANoS 


eco 0 09 
N@enmMpHos 


ad 
oo 


By Balance ....... 00 
To George Ballard 
To Lincoln Telephone Co. ........ 
To Harry Porter ....... Wipbile ee oe 


To Sanitary Towel Laundry Co..... 
To Nebraska Telephone Co, .. 
To G. G. Martin, postage paid 
To Hardy Furniture Co. i 
To: Harry Porter: .)... .2.wsi Mee 
To Western Union Telegraph Co. .. 


” ” ” ” » 


” ” ” , ” 


To W.G. Stamm .Co., . i. 6. ese ses 
‘TOvGeorge (Bros. 2.3 6. 2 este: Se 
TO SSA.) POTtCr ... 5 jaye ey mes 
To Gillespie & Phillips .. 
To George Bros. .....-- 
To State Journal Co. 
To T. J. Thorpe Machine Co. ...... 
To Curtis, Towle & Paine Co. .... 
To Lawyers Co-operative Pub. Co. 
To West Publishing Co.’.... 

To Lincoln Telephone Co. as 
To. Harry, Porter tiviwar ss. + « esha 
To Nebraska Telephone Co, ...... 
To W. T. Thompson, expenses .... 
To Josephine Murphy, postage paid 
To Riggs Pharmacy Co. ....... ae 
To American Express Co. ........ 
To Western Union Telegraph Co. .. 
To Lincoln Engineering Co. ... 
To Adams Express Co. .. . 
To Pacific Express Co. .........- 


$25 06 


12 
3 


wm bo bo 


he 
ne is iJ hb 
AWM WAND NORHNDONOHNH AHHH RUARNATE HE 


a 


65 
50 


50_ 
go 
00 
15 
40 
16 
23 
77 
56 
50 
70 
50 
50 
090 
50 
00 
00 
00 
80 
70 
75 
50 
00 
25 
56 
29 
00 
91 
95 


$493 87 


DISBURSEMENTS. XLI 


POSTAGE, STATIONERY, AND OTHER OFFICE EXPENSES. 


1909. (Continued.) 
Apr... /80. To States Idurnel (Ce. 5 pies 8 25 
Apr. 30 To balance unexpended .......... . 27 34 


$493 87 $493 87 


FOR USE O¥ ATTORNEY GENERAL IN PROSECUTIONS. 
1908. 


Dec. 1. By halence:/ 2325 tae ea ees tee ig oad ayes Se $4,742 87 
Dec. 2 To Benton Bros. ..... apes area. 16 00 
Dees 26 To Lege SULA is saucienies epee. 150 00 
Dec. 21 To Tecumseh Chieftain .......... 19 00 
Deci, (23, \Po- Benton Brow. roi ue yale aigiers. 6 00 
Dec. 23 To Safe Deposit Ins. Co. . 5 00 
Dee, 23-. To M.: 1, Wheeler .ieeel Gales. 24 60 
Dec. 29 To Legal News Printing Co ...... 11 00 
Dees 20° 'To J;..By Strode scans senate 2 100 00 
1909. 

Jan, 4 To Benton Brog. ..... fa yide Seees t 10 00 
Jan. 13 To H. G. Taylor .......:+..-se0: 7 00 
Jan, 18 To L. HE. Wettling .. 400 00 
Jan. 21 To J. M. Shively 46 10 
Jan. 3 To J. S. Baer 1 25 
Jan. 23 ToH.F. Rose . 150 00 
Jan. 26 39 60 


Feb. L Tord? Si, Baer ogee a eer es 9 80 


Feb. 1 To State Journal Co. . 124 00 
Feb. 4 To G. A. Young .... 25 00 
Feb. 15 To Benton Bros. .... 8 00 
Feb. 15 To C. W., Pearsall .. 428 20 
Feb. 20 To Benton Bros. .... 8 00 
Feb. 23 To State Journal Co. ... 241 00 
Feb. 27 To H. C. Lindsay .. 45 60 
Mar. 2 To Benton Bros. ...... esees 9 00 
Mar. 2 To Republican Printing Co. . 16 00 
Mar. 3 To Gillespie & Phillips ...., 10 50 
Maz. 4 To Lincoln Printing Co. ..... 17 00 


Mar. 4 To Standard Printing Co. ........ 10 00 
Mar. °13. To HieC, Lindsay 22.2 22)-2iew. =_-/< 64 85 


Mar. 19 To Benton Bros. on 11 00 
Mar. 24 To W. P. Warner peeeee 2 00 
Apr. 2 To Federal Union Surety Co, . 30 00 
Apr. 3 To G. H. Thummel 130 00 
Apr. 9 To Gillespie & Phillips .........- 10 50 
Apr. 13 | To HoG. Taylor’. <ass.0008 Pinle)e a 9 00 


Apr. 19 To A. W. Crites ..........-...-- 171 50 
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FOR USE OF ATTORNEY GENERAL IN PRCSECUTIONS. 


1969. 
Apr. 
May 
May 
June 
June 


1909. 
Apr. 
June 
Sept. 
Dec. 
1910. 
Mar. 
June 
Sept. 
Noy. 


1909. 
Apr. 
Apr. 
June 
June 
July 
Aug. 
Sept. 
Oct. 
Noy. 
Hee, 


1910. 


Jan. 
Feb. 
Mar. 
Apr. 
May 
June 
July 
Aug. 


30 
10 
14 
22 
30 


To 


Benton Bros. 


(Continued. ) 


L. E. Wettling . 


J. B. Strode . — 
Jacob North ... eperer at's 


00 
00 
64 
090 
43 


$4,742.87 $4,742.87 


Appropriations April 1, 1909, to April 1, 1911. 


By appropriation 


ATTORNEY GENERAL’S SALARY. 


To W. T. Thompson, second quarter $500 00 
ie a third quarter 500 00 

“4 bd fourth quarter 500 00 

i‘ 3% first quarter 500 00 

op i second’ quarter 500 00 

* ¢ third quarter 500 00 

To balance unexpended ....:..... $1,000 00 
$4,000 00 


DEPUTY ATTORNEY GENERAL'S SALARY, 


By appropriation 
To Grant G. Martin 


00 
00 
00 
00 
00 
09 
00 
00 
00 


00 
00 
00 
00 
00 
00 
00 
00 


$4,000 00 


$4,0000 00 


$3,600.00 


1910. 


Sept. 
Oct. 
Noy. 
Nov. 


1909. 


Apr. 
Apr. 
June 
June 
July 
Aug. 
Sept. 
Oct. 
Nov. 
Dec. 


1910. 


Jan. 
Feb. 
Mar. 
Apr. 
May 
June 
July 
Aug, 
Sept. 
Oct. 
Nov. 
Nov. 


1909. 


Apr. 
Apr. 
June 
June 
July 
Aug. 
Sept. 
Oct. 

Nov. 
Dec. 


DEPUTY ATTORNEY 


ASSISTANT ATTORNEY GENERAL'S SALARY. 


By appropriation 
To. G. W. Ayres 


” 


DISBURSEMENTS. 


(Continued. ) 


To balance unexpended .......... 


By appropriation..... 


To Josephine Murphy .......... 


GENERAL'S SALARY. 


150) 00 
150 00 
150 00 
600 00 


$3,600 00 


$3,600 00 
STENOGRAPHER’S SALARY 
i 


XLII 


$3,600 00 


$3,600 00 


$3,600 00 


$2,400 00 


XLIV 


1910, 


Jan. 
Feb. 
Mar. 
Apr. 
May 
June 
July 
Aug. 
Sept. 
Oct. 
Nov. 
Nov. 


31 
28 
30 
29 
28 
29 
30 
31 
26 
29 
29 
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STENOGRAPHER’S SALARY. 


(Continued. ) 


30 To balance unexpended.......... 


00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 
00 


00 


$2,400 00 


POSTAGE, STATIONERY, AND OTHER OFFICE EXPENSES. 


1909. 
Apr. 
May 
May 
May 
“May 
May 
May 
June 
June 
June 
July 
July 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Aug. 
Sept. 
Oct. 
Oct. 
Oct. 
Oct. 


By appropriation ..... ésisbalpacomatess 


To Western Union Telegraph Co. .. 


To Postal Telegraph-Cable Co .... 
To C. B. & Q. R. R. Co. ..... ves 
To W. T. Thompson, expenses 
To Rudge & Guenzel ......... stie 
To Union Pacific Railroad Co. .... 
To Harry Porter .......-.... eees 
To Rudge & Guenzel .....1.0... 
To W. T. Thompson, expenses .... 
To Nebraska Telephone Co. .... 
To Western Union Telegraph Co. .. 
To Lincoln Telephone Co. ........ 
To Hammond Printing Co. 
To Burgess-Graden Co. .....3....% 
To Smith Premier Typewriter. Co. .. 
Po -Harry. Porter  .... trie esos sees 
To George Ballard ....... 
To W. T. Thompson, expenses . 
To West Publishing Co. 

To State Journal Co. ..... 
Tore; B&Q. ReRa eons: +. : 
To Rudge & Guenzel Co. ........ 
To State Journal Co. .... 0... .00% 
To Western Union Telerraph Co. .. 
To Lincoln Telephone Co. ... 
To Nebraska Telephone Co. .. 


$3,000 00 


DISBURSEMENTS. 


XLV 


POSTAGE, STATIONERY, AND OTHER OFFICE EXPENSES, 


1909, 


Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Dec, 
Dec. 
Dec. 
1910. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 
May 
May 
May 
June 
June 
June 
June 
June 
June 
June 
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To Josephine Murphy, expenses 
To W. T. Thompson, expenses .... 
- "” expenses .... 
To Western Union Telegraph Co. .. 
To G. W. Bonnell, agent 
To HB. R. Sizer ..... s/s 
To W. T. Thompson, expenses t 
”. 5 expenses .... 
To) Harry ;Potter tamer). + 3+: 
To State Journal Co, .......... 


To Sanitary Towel Laundry Co. .. 
Tothoss P; Curtis Come... :.. 2... 
To Lincoln Telephone Co, ........ 
To State Journal Co. .:.......... 
To Union Electric Co, ...... ‘ 
To Nebraska Telephone Co. ...... 
To Woodruff, Collins Printing Co. 
To Lawyers Co-operative Pub. Co. 
To Nebraska Telephone Co. ...... 
To West Publishing Co. .......... 
To Lincoln Telephone Co. ...... 
To Nebraska Telephone Co. .. 
ToC. B.& Q. R. R. Coy.,.... 
To W. T. Thompson, expenses rf 
To Nebraska Telephone Co. ...... 
To Lincoln Telephone Co. ........ 
To State Journal Co. ........ 
To Nebraska Telephone Co. .. 
To Lincoln Telephone Co. .... , 
To State Journal Co. ............ 
To Western Union Telegraph Co. .. 
To W. T. Thompson, expenses .... 


To Chicago & North Western R. Co. 


ToiHarry Porter «.: ae. --- 
To Nebraska Telephone Co, 


” ” 


To Western Union Telegraph Co. .. 
To State Journal Co. .......... 
To W. T. Thompson, expenses .... 
To Smith Premier Typewriter Co, 
To State Journal Co. .......... 
To Sanitary Towel Laundry Co, .. 
To Gillespie & Phillips .......+ 


a i 
ao 
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POSTAGE STATIONERY AND OTHER OFFICE EXPENSES. 


1910. 
July 
July 
July 
Aug. 
Aug. 
Aug. 
Aug. 
Sept. 
Sept. 
Sept. 
Sept. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Noy. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


(Continued. ) 


14 To Lincoln Telephone Co, ........ 


15 To Union Ele 
20° To State Journal Co. ....... 


etric: CO. | Sireeemanisn es 


13 To Lincoln Telephone Co. ........ 
19 To Western Union Telegraph Co. .. 
25 To W. T. Thompson, expenses .... 


27 To E. R. Sizer 


pe OPO)! Bee Oe i. He COA cates es 


38 To Lincoln Telephone Co. ........ 
8 To Nebraska Telephone Co. ...... 
19 To Western Union Telegraph Co. .. 
10. To Nebraska Telephone Co. .’..... 
10 To Lincoln Telephone Co, ........ 


18 To Korsmeyer Co. 
21 To West Publishing Co. 


21 To Western Union Telerraph Co, .. 


26 To Remington Typewrier Co, 


31 To Hammond Printing Co. ...... 
4 To Adams Express Co. ......2... 
5 .To Nebraska Telephone Co. ...... 
5 To Lincoln Telephone Co. ........ 

10 To Chicago & North Western R. Co. 

16 To Western Union Telegraph Co, .. 

30 To balance unexpended ......... 


we MO 


CROP AHHOMR RHO OCW mm oO 


to 


$3,000 


75 
00 
00 
00 
22 
85 
00 
00 
45 
00 
50 
85 
00 
50 
00 
02 
00 
50 
40 
00 
30 
12 
80 
16 


00 


$3,000 00 


FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS, 


1 By appropriation 
6 To F. H. Rohrs 
10 To H. G. Taylor 


10 To Chicago & Northwestern R, Co. 

1%. “To State Journal Go. .5y 2. 0.2 
male Do As. Bu COhier 6. pia pa eis so '9)'s 
a) CO: Benton: Brows: \voy sieges ves so be 
7 Do" Ge HP el Saleem sa ale 


14 To Republican Printing Co. 
22 To Legal News Printing Co. 
zs To Benton Bros. ¢.:5.% «7. 


29 To State Journal Col... 2.0... 
dees bentOn BYds, shivers git .sia. Pane 


1 To L. E. Wettling 
3 ToC. C. Valentine . 


7 To J. 5. Baer 


$15,000 00 


DISBURSEMENTS, 
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(Continued. ) 


To J. M. Gilchrist . 
To J. H. McClay ... . Lu Ss 
Tet. BE. Wetthigs tices steams 
To Donald Russell ......... aiene ¥ 
To: George Bros... .%:,..«s-3-0 aes see 

To: FRwe.- Lindsay. pate eee 
To J. H. McClay ... 
To State Journal Co. 


” ” 


To;-Benton ) Bross ¥.« aie uss o/e wines 
To Telegram Co. 
TOG. By Mair vuienss wae ee 
To L. E. Wettling . 
To Benten Bros. ..... 

To Legal News Printing Co, ... i 
To W. T. Thompson, expenses .... 
Tov He C.. Lindsay ie ssc sagas esse 
To) Eaerdd.. Wettlitie: s.\.5s.0sale see as 
To Benton Bros.” <0. esie.> warts eaF 
To Benton Bros. ... 
To J.C. Martin ... 
To D. M. Butler ... ov” . 
To L. B. Wettling ......weees- 
To Benton Bros. ..... see ee donee 
To C..W. Pearsall ....... ‘ 

To, C.. W.: Pearsall 4 0.4. a0 

To J. H. McClay ... 
To Eugene Delatour 
To L. E. Wettling . 
To J. S. Baer. ..... . Z 
To D. M. Butler .......--..+.. 
To Benton Bros. 
To Independent Publishing Co. 

To A. W. Miller .....6..055+-.-% 
To J. H. McClay ..ass..s.geses. 
To Woodruff-Collins Printing ‘Co. 

To W. T. Thompson, expenses.... 
To Benton Bros, .......-++ benies 
To L. B. Wettling .....0. pate t 


To Claflin Printing Co. ..... “wees 
To Benton Bros. .......... 
To C. W. Pearsall ..........4.-3 


00 
85 
00 
24 
00 
55 
45 
00 
00 
15 
00 
00 
25 
00 
00 
00 
25 
10 
00 
00 
00 
41 
00 
31 
00 
00 
70 
00 
45 
00 
65 
00 
090 
00 
00 
00 
00 
30 
00 
68 


00 
00 
50 
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FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


(Continued. ) 


1910. 

Jan. Ta TOME aNy « PORIRAL Or os... o> acne = 96 00 
Jan. 10 To Benton Bros. a 11 00 
vans 12 To J. 8. Baer oes... .. asian = © 6 50 
Jan. 15 To J. S. Baer . 5 75 
Jan. 21 To J. H. McClay 185 95 


Jan. 24 To EH. Bowker ....... Vierle 26 25 
Jan. 31 To L. EB. Wettling 373 20 
Feb. 1 To Benton Bros’ 17 00 
Feb. 7 To Woodruff-Collins Printing Co. 9 00 
Feb. 8 To Benton Bros. 17 00 
Feb. 9 To H. M. Eaton 42 63 
Feb. 14 To W. T. Thompson, filing fee paid > Se He 


mep. 25.0 J.C. Martins: 2 s:..: dt oS eae 83 50 
Feb. 24 To W.-F. Sammons ............ 5 00 
Hep. -28: ToL! B. Wettling’ «... 6.0.0.8 250 00 
Feb. 28 To Benton Bros. oar 13 00 
Mar. BS TOs COW. PeArea ne cise pss ope ares 303 00 
Mar. 5 To Safe Deposit Insurance Agency 5 00 
Mar, SL PDOs ie SRST Cetitins s) i> «+ «be calers 2 60 
Mar. 3) LOW Be: | Ws COOCMIR Io ois.5 5 0:5, wae 5 10 
Mar. 11 The Woodruff-Collins Printing Co. 20 00 
Mar. 22 To Benton Bros. .............. - 42 00 
Mar. 24 To G. G. Martin, expenses, . 124 70 
Apr. 1 -To L. EB. Wettling— <.... 4 150 00 
Apr.- 13 To Benton Bros. ....... 27 00 
Apr. 20 To H. V. Hoagland ..... 95 
Apr. 27 To’ Benton Bros. ..... 20 00 
‘Apr. 27 x “ fecseee 4 00 
rs (20 TOs, Wettig chivs os ss slew s 125 00 
Apr.. 30 To W. T. Thompson, expenses 8 85 
Apr. 30 -To H. C. Lindsay ...j)... 80 30 
Apr. .30 To Benton Bros, oslo 35 00 
May, 7. ..To J.-S. Baer......% “CA vee 7 20 
May 9 “ sai eee 14 05 
mae te WTO. George) Brose Sia. 5... .)cen ene 8 00 
May 14 To J. M. Wasterling (Feb. 24) 3 70 
May 16. To J. S. Baer ‘ 6 00 
May 18 To May H. Finley . 6 80 
May 26 To Gertrude Wells : 6 30 
May 26 To Gazette Publishing Co. ...... 1 50 
EE SO LO Or, Ws AGROB ii ates Serta ered cvelsie's 410 
RS CST ESN: “BOWES pie tts 15 «: + 0:6, s5 le ace.s = 75 00 
May 28 To L. B. Wettling ........... eae a 310 35 


June 1 To State Journal Co. ............ 48 75 


DISBURSEMENTS, 


USE OF ATTORNEY GENERAL IN PROSECUTIONS. 


(Continued.) 


Do, Benton .Brogaoc . vis dsj areas 
To J. M. Gilchrist .... 
To L. BE. Wettling 

Toi d.c€. Martin’; a. eatcovemra'< 
To J: (8; Bathe poss aoe > 
To G. G. Martin, expenses ....... 
To By W. Coleman yee sea. 
To C. B. & Q..R. RB. Co. 

To C. B. & Q. R. R. Co. 


To W. T. Thompson, expenses .... 
To LD, BE. Wottling , 22. s.<05 saunas 
To W. T. Thompson, costs paid 
To M. H: La Fombaire........°0% 5... 
To West Publishing Co. .......... 
To Benton Bros 
To F. W. Coleman .... 
To M. H. McHenry es 
To G. W. Ayres, expenses ...... 
TOO Wie Marka otha. vice oot aeteteteinss 
To H. G. Taylor 
To L. E. Wettling 
To Benton Bros, 
To G. W. Ayres, expenses 
To WW, Js. Bante a 
To Bricka & Hampton .........-. 
To L. E. Wettling 
To Emma Hedges “pe. 
To W. M. Benton ....... 5 
To G. G. Martin, costs paid ...... 
To Safe Deposit Insurance Agency 
To George Bross 2 tas 2. etter ayers 
To State Journal Co, ............ 
To M. EB. Wheeler’ .......... Bateiie 
To R. W. Buckner . Z 
TO) da Sy BAG? nen nes ey 
To. L. E. Wettling AE 
To J. 8. Baersn tee ss eee 
TO, W, Ms BOntens mcm <ee ee a= 


To Safe Deposit Insurance Agenc: 

To W. T. Thompson .......+.-.+ 
To Royal Indemnity Co. ........ 
To May’ H. Finley 072. 4.0900 45.4 


25 


31 
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FOR USE OF ATTORNEY GENERAL IN PROSECUTIONS. 
(Continued.) 


1910. 

Noy... 4 To George. Bros. |2.....6.eh« Bess 13 00 
Nov.. 9 To John Moore ........+ é 100 00 
Nov. 16 To State Journal Co. alee 116 00 
Nov. 17 To A. F, Mullen, expenses . Eft 34 08 
NOV el whorl. Sy, AMDEr ee ns + xcs 2 omens 150 00 
INOVa) 20). To Ls OT: B CIRSE Or ss. pe eee 85 
Nov. 21 To Western Duplicating Co. .... 1 60 
Nov. 23 To Hammond Printing Co. ...... 20 60 
Nov. 23 To C. W. Pearsall 53 70 
Nov. 25 To State Journal Co. 59 00 
Nov. 28 To W. M. Benton 13 00 
Nov. 28 To J. H. McClay Ba re 218 35 
Nov, 28 To W. M. Benton ...... 2 ayy 4 50 
Nov. 29 To A. F. Mullen, expenses ........ 250 00 
Wov.. 29 — To: Ll. BD: . Wettling, ...c63. 35 twee 250 00 
Nov. 30 To balance unexpended ........ 5,543 82 


$15,000 00 $15,000 00 


MONEYS COLLECTED AND TURNED OVER TO 


1909. 

Apr. 17 
July 30 
July 30 
Aug. 9 
Aug. 23 
Nov. 3 
Nov. 20 
1910. 

Feb. 9 


Feb. 9 


MONEYS COLLECTED 


STATE TREASURER. 


Received from G. H. Thummel, clerk of United 
States circuit court, court costs in case of State 
vi Kent’ K.- Hayden; Wecetven i. on ce ede $1 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, at- 
torney fee, docket fee and advance costs in Chi- 
cago and North Western R. Co. v. Nebraska State 
Railway Commission’ 5 ty oi. ys ede ee ee 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, at- 
torney fee, docket fee and advance costs in 
Union Pacific R. Co. v. Nebraska State Railway 
Commission ........ 3 oe 
Received from J. H. ficClay, deputy clerk of 
United States circuit court, Lincoln division, bal- 
ance of deposit for costs in Unien Pacific R. Co. v. 
Hudson\ J): Winnett, 6t° 8h. os. oe Selah oe cee 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, at- 
torney fee, docket fee and defendant’s deposit 
for costs in case of Missouri Pacific R. Co. v. Hud- 
son: J. WaAnmett yy Cb oily cpmeaee as ine ot nig eve kas 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, at- 
torney fee and defendant’s deposit for costs in 
case of Chicago, Burlington & Quincy R. Co. v. 
Nebraska State Railway Commission .......... 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, at- 
torney fee, docket fee and defendants’ advance 
costs in case of Chicago, Rock Island & Pacific 
R. Co. v. Hudson J. Winnett, et al., ......-s es 


Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, bal- 
ance defendant’s deposit for costs in Chicago, 
Burlington & Quincy R. Co. y. Nebraska State 
Railway Commission ............. ARR TE: 
Received from J. H. McClay, deputy clerk of 


35 


10 


35 


35 


30 


LI 


26 


00 


00 


00 


00 


00 


80 


00 


Lil 


Feb 


Feb. 


July 


30 
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United States circuit court, Lincoln division, un- 
expended balance of defendant’s costs in Chi- 
cago & North Western R. Co. v. Nebraska State 
Railway Commission ........ Bia « diese a ava alage ses 
Received from J. H. McClay, deputy clerk of 
United States circuit court, Lincoln division, bal- 
ance of defendant’s deposit for costs in Missouri 
Pacific R. Co. v. Nebraska State Railway Com- 


United States circuit court, Lincoln division, bal- 
ance of defendant’s deposit for costs in Union 
Pacific R. Co. v. Nebraska State Railway Com- 
MIBBION: © 0/00/50: 5 eo nie 8s ie shade 6's oie o ewe a oss 
Received from H. C. Lindsay, clerk of supreme 
court, brief fees due state and bailiff fees paid by 
state in State v. Union Pacific R. Co. .......... 


5 15 


5 15 


$376.86 


PERSONAL PROPERTY LUI 


SCHEDULE OF THE STATEH’S PERSONAL PROPERTY 
IN THE OFFICE OF THE ATTORNEY GENERAL 
NOVEMBER 30, 1910. 


2 sets Nebraska Supreme Court Reports, volumes 1 to 86 each. 

2 sets Nebraska Supreme Court Reports (unofficial) 1 to 5. 

2 volumes each Session Laws 1870, 1871, 1875, 1881, 1885, 
1887, 1889, 1891, 1893, 1895, 1897, 1899, 1901, 1903, 1905, 1907, 
1909. ‘i 

2 volumes each Compiled Statutes 1888, 1885, 1887, 1889, 1891, 
1895, 1897, 1899, 1901, 1908, 1905, 1907, 1909. 

2 sets Cobbey’s Annotated Statutes, 1903, 1907, 1909. 

1 extra volume each Session Laws 1893, 1895, 1897, 1907, 1909. 

1 volume General Statutes, 1873. 

1 extra volume each of Compiled Statutes of 1889, 1891, 1895, 
1897, 19014 1907, 1909. 

32 volumes Briefs and Arguments of Attorneys General. 
volumes Nelson’s Digest of Nebraska Supreme Court Reports. 

3 volumes Nebraska Synoptical Digest. 

2 Wernicke cases containing miscellaneous books and reports. 

1 Standard Dictionary and stand. 
4 
1 


i) 


roll-top desks. 
flat-top desk. 

12 chairs. 

1 letter press and stand. 

2 oak file cases containing records and briefs. 

1 typewriter, desk and chair. 

2 revolving bookcases. 

Office letter files. 

6 office dockets. 

2 cash books. 

2 hall trees. 

1 iron office safe. 

1 small typewriter desk. 

1 portrait each of, Hon. Seth Robinson, Hon. Joseph R. Webster, 
Hon. ©. J. Dilworth, Hon. William Leese, Hon. Isaac Powers, Hon. 
George H. Hastings, Hon. C. J. Smyth, Hon. George H. Roberts, Hon. 
F. N. Prout and Hon. Norris Brown. 
small stepladder. 
carpets, 
pairs curtains. 
waste baskets. 
cuspidors. 
water tank. 
leather chairs. 
glass bowl. 
set Northwestern Reports, Volumes 102 to 126. 
Edison Business Phonograph. 


BH EDR ROO 


wert 


ae) 


CRIMINAL CASES IN THE SUPREME COURT. 


Samuet E, Howetn v. State or Nesrasxa. No. 15120. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawful restraint of trade by 
participating in a combination in the form of a trust, and 
was fined $1,000 and sentenced to imprisonment in the 
county jail of Douglas county for the term of six months. 
Reversed and remanded. 120 N. W. 129. 


Joun A. Luruer. v. Stare or Nepraska. No, 15188. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of unlawfully keeping for sale 
and selling intoxicating liquors and was fined $500. Re- 
versed and remanded. 114 N. W. 411. A motion by the 
state for rehearing was sustained. On rehearing former 
judgment of reversal vacated and set aside; judgment of 
district court affirmed. 120 N. W. 125. 


R. Mean SHumway v. State or Nepraska. No. 15605. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of murder in the first degree and 
was sentenced to be hanged. Affirmed. 117 N. W. 407. 
January 8, 1909, fixed as date of execution. Pending con- 
sideration of motion for rehearing execution of sentence 
was suspended until January 29, 1909. Motion for rehear- 
ing overruled and former opinion modified in re-impanel- 
ing of jury. 119 N. W. 517. Sentence executed March 5, 
1909. . 
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Herman Bocus v. Stare or NesprasKa. No. 15616. 


Error from the district court of Madison county. Plain- 
tiff in error was convicted of manslaughter and was sen- 
tenced to serve a term of ten years in the penitentiary. Af- 
firmed. 122 N. W. 72. 


Amos Morr v. Starz or Neprasxa. No. 15653. 


‘Error to the district court of Buffalo county. Plaintiff 
in error was convicted of statutory rape and was sentenced 
to seven years’ imprisonment in the penitentiary. Reversed 
and remanded. 119 N. W. 461. 


Danieu C, Catnauan v. State or Neprasxa. No. 15688. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawfully disinterring re- 
mains of the dead and was fined $2,500. Reversed. 119 N. 
W. 467. 


Ernest 8S. Kennison v. State or Nepraska. No. 15718. 


Error from the district court of Kimball county. » Plain- 
tiff in error was convicted of murder in the second degree, 
and was sentenced to serve a term of twenty-three years 
in the penitentiary. Affirmed. 119 N. W. 768. 


“Rosert J. Greenz v. State or Nesraska. No. 15731. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of blackmail and was sentenced 
to pay a fine of $200. Reversed and defendant discharged. 
119 N. W. 6. 


Cuartes Pumpurey v. State or NesrasKa. No. 15734. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
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was sentenced to imprisonment in the penitentiary for life. 
Affirmed. 122 N. W. 19. 


Frep ScHwerrzer v. State or Nepraska. No. 15753. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of violating the pure-food law 
by selling unmarked packages of butter and failing to 
brand thereon their correct weight and was fined $10. Dis- 
missed by plaintiff. 


Jupcz P. Conor v. State or NesrasKa. No. 15780. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of larceny as bailee, and was 
sentenced to serve a term of one year in the penitentiary. 
Affirmed. 118 N. W. 1088. 


Wituram Fouss v. Stars or Neprasxa. No. 15789. 


Error from the district court of Douglas county. Plain-- 
tiff in error was convicted of murder in the first degree and 
was sentenced to be hanged. Affirmed but penalty 
changed to imprisonment for life. 119 N. W. 478. 


J. McCautey v. State or NeprasKa. No. 15843. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of violating an ordinance of the 
city of Omaha relative to having a license for transfer 
wagons and was fined $25. Reversed and remanded. 119 
N, W. 675. 


Homer Foster v. Stare or Nesraska. No. 15848. 


Error from the district court of Cass county. Plaintiff 
in error was convicted of larceny from the person and was 
sentenced to serve a term of three years in the penitentiary. 
Affirmed. 119 N. W. 475. 
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James E. Putver v. Stare or Nepraska. No. 15875. 


Error from the district court of Kearney county. Plain- 
tiff in error was convicted of keeping his saloon open con- 
trary to ordinance and was fined $25 and costs. Affirmed. 
119 N. W. 780. 


James E. Riccs v. State or Nepraska. No. 15912. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of unlawfully keeping for sale 
intoxicating liquor and was fined $300. Affirmed. 121 
N. W. 588. 


Cuaries H. Poston v. Stats or Nepraska. No. 15927. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of unlawfully keeping for sale 
intoxicating liquors and was fined $100. Affirmed. 119 N. 
W. 520. 


James Linus v. State or Nepraska. No. 15928, 


Error from the district court of Gage county. Plain- 
tiff in error was convicted of robbery and was sentenced to 
serve a term of eight years in the penitentiary. Affirmed. 
119 N. W. 476. 


Aupuia M. SHEvAurIER v. State or Nesraska. ‘No. 15987. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of perjury and was sentenced to 
a term of five years in the penitentiary. Reversed and re- 
manded. 123 N. W. 424. 


Ouiver STEVENS v. Stare or Nepraska. No. 15990. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of assault with intent to wound 


CRIMINAL CASES LVIX 


and was sentenced to a term of two years in the peniten- 
tiary. Sentence reduced to one year and judgment as modi- 
fied affirmed. 122 N. W. 58. 


Grorce C. Boysr v. Stare or Nepraska. No. 15996. 


Error from the district court of Cheyenne county. 
Plaintiff in error was convicted of the crime of man- 
slaughter and was sentenced to a term of three years in 
the penitentiary. Affirmed. 121 N. W. 445. 


Witnmor Z. Emerson v. Stare or Nepraska. No. 16004. 


Error from the district court of Sheridan county. Plain- 
tiff in error was convicted of grand larceny, and was sen- 
tenced to a term of five years in the penitentiary. Re- 
versed and remanded. 120 N. W. 173. 


Leonarp Liyicer v. State or Nespraska. No. 16010. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of assault with intent to inflict great 
bodily injury and was sentenced to imprisonment in the 
penitentiary for a period of two years. Affirmed. 122 N. 
W. 705. : 


Grorce B. Peterson v. Stars or Nesrasxa. No. 16028. 


Error from the district court of Kearney county. Plain- 
tiff in error was convicted of the crime of incest and was 
sentenced to a term of three years in the penitentiary. Re- 
versed and remanded. 120 N. W. 1110. 


Joun Hotmes v. State or Nepraska. - No. 16056. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of assault and was sentenced to 
pay a fine of $100 and costs of prosecution. Reversed and 

‘remanded. 123 N. W. 1043. 
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Watter R. Beppeo v. State or Nesrasxa. No. 16057. 


Error from the district court of Harlan county. Plaintiff 
in error was convicted of assault and was sentenced to pay 
a fine of $30 and costs of prosecution. Reversed and re- 
manded. 123 N. W. 1044. 


Herman Anton Evers v. State or Nepraska, No 16123. 


Error from the district court of Dixon county, on change 
of venue from Cedar county. Plaintiff in error was con- 
victed of assault with intent to rape and was sentenced to 
serve a term of ten years in the penitentiary. Affirmed and 
case remanded for.judgment. 121 N. W. 1005. 


Henry Seeve v. Stare or Nusraska, No. 16130. 


Error from the district court of Johnson county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
to a minor and was sentenced to pay a fine of $25 and costs 
of prosecution. Affirmed. 122 N. W. 686. 


Frep Ossenxop vy. Stare or Nepraska. No. 16138. 


Error from the district court of Cass county. Plaintiff in 
error was convicted of manslaughter and was sentenced to 
serve a term of ten years in the penitentiary. Affirmed. 
126 N. W. 72. 


Aueert Jones v. Stare or Nepraska. No. 16139. 


Error from the district court of Wayne county. Plaintiff 
in error was convicted of operating an automobile at a rate 
of speed in excess of the statutory limit. Affirmed. 122 
N. W. 852. 


Jess Kinnan v. State or Nupraska. No. 16151. 


Error from the district court of Antelope county. Plain- 
tiff in error was convicted of the infamous crime against 
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nature and was sentenced to a term of ten years in the 
penitentiary. Reversed. 125 N. W. 594. 


Watrtpo Cook v. Starz or Nepraska.: No. 16153. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of rape and was sentenced to 
a term of twenty years in the penitentiary. Affirmed. 122 
N. W. 706. 


Nicuotas McCaze v. State or Nepraska. No. 16199. 


Error from the district court of Lincoln county. Plain- 
tiff in error was convicted of an illegal sale of liquors and 
was sentenced to pay a fine of $400. Reversed and re- 
manded. 122 N. W. 893. 


Bensamin Heppenporr v. State or Nesraska No. 16202. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of murder in the first degree 
and was sentenced to life imprisonment in the penitentiary. 
Reversed. 124 N. W. 150. 


Witu1aAm Henperson v. State or Nepraska. No. 16219. 


Error from the district court of Grant county. Plaintiff 
in error was convicted of the crime of. rape and was sen- 
tenced to serve a term of five years in the penitentiary. 
Reversed and remanded. 123 N. W. 459. 


Joun A. Lutuer v. Stata or Nespraska, No. 16245. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of selling intoxicating liquors 
without a license and was sentenced to pay a fine of $100 
for each offense. Petition in error dismissed by the su- 
preme court. 124 N. W. 117. 


LXII REPORT OF ATTORNEY GENERAL 


Frep Sxiugs v. State or Neprasxa. No. 16253. 


Error from the district court of Phelps county. Plain- 
tiff in error was convicted of selling intoxicating liquor 
without having a license and was sentenced to pay a fine 
of $200 and costs of prosecution. Affirmed. 123 N. W. 
447. 


° 
Victor Larrritn, Perry Emery, Forrest EMery aNnpD 
Cuester Housu y. Stare or Nzepraska. No. 16254. 


Error from the district court of Dawes county. Plain- 
tiffs in error were convicted of the crime of burglary and 
were sentenced to be committed to the state industrial 
school at Kearney. Reversed and remanded. 127 N. W. 
895. 


Larze Burwert v. State or Nepraska. No. 16255. 


Error from the district. court of Phelps county. Plain- 
tiff in error was convicted of adultery and was sentenced 
to be confined for a term of six months in the county jail of 
Phelps county. Reversed and remanded. 124 N. W. 927. 


CuHartes Booton anp Roy Raymonp v, Stare or Ne- 
Braska.: No. 16257. 


Error from the district court of Douglas county. Plain- 
tiffs in error were convicted of robbery and were sen- 
tenced to imprisonment in the penitentiary for a term of 
ten years. Affirmed. 125 N. W. 144. 


Hvueu Tuompson v. Strate or Nepraska. No. 16276. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of robbery and was sen- 
tenced to a term of three years in the penitentiary. Af- 
firmed. 122 N. W. 986. 


CRIMINAL CASES LXIII 


State or Nesraska v. Union Paciric Ramroap Com- 
pany. No 16307. 


Error from the district court of Lancaster county. -The 
railroad company was convicted of violating the anti-pass 
law and was sentenced to pay a fine of $100. Pending. 


Jous CiLarence v. State or NesrasKa. No. 16310, 


Error from the district court of Cass county. Plaintiff 
in error wes convicted of murder in the second degree and 
was sentenced to a term of fourteen years in the peniten- 
tiary. Reversed and remanded. 125 N. W. 540. 


Frank Dryvzzo'v. State or Nesrasxa. No. 16330. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of a violation of the daylight 
saloon act and was sentenced to pay a fine of $100. Af- 
firmed. 123 N. W. 309. 


James W. Lowzegy v. Stare or NesrasKa. No: 16339. 


_ Error from the district court of Sarpy county. Plaintiff 
in error was convicted of selling intoxicating liquors with- 
out a license and was sentenced to pay a fine of $100 and 
costs of prosecution. Affirmed for want of briefs. 


Bent M. Tartor v. Strate or Nepraska. No. 16342. 


Error from the district court'of Kearney county. Plain- 
tiff in error was convicted of murder in the first degree 
and was sentenced to be hanged. . Affirmed. October 28, 
1910, fixed as date of execution. 126-N. W. 752. Sentence 
executed on October 28, 1910. 


Western Unton TreLecrarH Company v, State or Ne- 
, pBrasKaA. No. 16369. 


Error from the district court of Lancaster county. West- 
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ern Union Telegraph Company was convicted of violating 
the state railway commission law and was sentenced to pay 
a fine of $100 and costs of prosecution. Affirmed. 124 N. 
W. 937. 


Bert Haynes v. Stare or Nesrasxa. No. 16388. 


Error from the district court of Antelope county. Plain- 
tiff in error was convicted of assault and battery and was 
sentenced to pay a fine of $75 and costs of prosecution. Af- 
firmed for want of briefs. 


Puy E: Buve v. Stare or Nepraska. No, 16407. 


Error from the district court of Kearney county. Plain- 
tiff in error was convicted of adultery and was sentenced 
to confinement in the county jail of Kearney county for 
nine months. Reversed and remanded. 125 N. W. 136. 


Joun Masovripes v. Stare or Nepraska. No. 16425. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to be hanged. Reversed and remanded. 125 
N. W. 132. ; 


Reenar Aaset v. Stare or Nepraska. No. 16466. 


Error from the district court of Harlan county. Plaintiff 
in error was convicted of grand larceny and was sentenced 
to five years in the penitentiary. Sentence reduced to two 
years by supreme court and judgment as modified affirm- 
ed. 126 N. W. 316. 


Joun Donnetiy v. Stats or Nepraska. No. 16475. 


Error from the district court of Boone county. Plain- 
tiff in error was convicted of unlawfully selling liquor and 
was sentenced to pay a fine of $200. Affirmed. 125 N. W. 
618. 


CRIMINAL CASES LXV 
Harm Dirksen v. State or Nesraska. No. 16490. 


Error from the district court of Boyd county. Plaintiff 
in error was convicted of rape and was sentenced to serve 
a term of six years in the penitentiary. Proceedings in 
error dismissed by the supreme court. 125 N. W. 618. 


Samvueu C. Netson v. Stave or Nepraska. No. 16511. 


Error from the district court of York county. Plaintiff 
in error was convicted of embezzlement and was sentenced 
to serve a term of five years in the penitentiary. Affirmed. 
126 N. W. 518. 


Cuartes J. Baker v. State or NeprasKxa. No. 16522. 


Error from the district court of Cass County. Plaintiff 
in error was convicted of bigamy and was sentenced to 
serve a term of two years and six months in the peniten- 
tiary. Reversed and remanded. 126 N. W. 300. 


James Curtis Purpy v. Stare or Nepraska. No. 16533. 


Error from the district court of Red Willow county. 
Plaintiff in error was convicted of adultery and was sen- 
tenced to serve a term of six months in the county jail of 
Red Willow county and to pay the costs of presecution. 
Reversed. 126 N. W. 90. 


James JoNnES, JR. v. STATE OF Nepraska. No. 16537. 


Error from the district court of Chase county. Plaintiff 
in error was convicted of manslaughter and was sentenced 
by the court to a term of six years in the penitentiary. Re- 
versed and remanded. 127 N. W. 158. 


Epwarp Bunes v. State or Neprasxa. No. 16565. 


Error from the district court of Dixon county. Plaintiff 
in error was convicted of robbery and sentenced to serve a 
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term of three years in the penitentiary. Sentence re- 
duced to one year, otherwise judgment of the district court 
affirmed. 127 N. W. 899. 


iizrman Anton Evers v. State or Nesraska. No. 16607. 


Error from the district court of Dixon county. Plaintiff 
in error was convicted of assault with intent to rape and 
was sentenced to serve a term of ten years in the peni- 
tentiary, Affirmed. 127 N. W. 1066. 


Aurrep T. Staney v. State or Nepraska. No. 16614. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of bigamy and was sentenced to 
serve a term of one year in the penitentiary. Reversed and 
remanded. 127 N. W. 878. 


Grorce Wiison v. Stare or Nespraska. No. 16621. 


Error from the’ district court of Brown county. Plaintiff 
in error was convicted of murder in the first degree and 
was sentenced to be hanged. Reversed and remanded. 128 
N. W. 38. 


Joun Hotes v. State or Nesraska. No. 16643. 


Error from the district court of Harlan county. Plaintiff 
in error was convicted of assault and battery and was sen- 
tenced to pay a fine of $100. Affirmed. 127 N. W. 1067. 


* James Morrison v. State or Nepraska. No. 16658. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of burglary with explosives and was 
sentenced to a term of thirty years in the penitentiary. 
Pending. 


Herman H. Huerre v. Stare or Nespraska. No. 16674. 


Error from the district court of Lancaster county. Plain- 
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tiff in error was convicted of illegally selling intoxicating 
liquors and was sentenced to pay a fine of $100. Affirmed. 
128 N. W. 519. i 


Wiuuiam H. Jonnson v. State or Nepraska. No. 16679. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of performing a criminal opera- 
tion and was sentenced to serve a term of two years in the 
penitentiary. Pending, 


Tuomas JoHnson v. State or Nesraska. No. 16699. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to be hanged. Pending. 


' Auron D. Wuire v. Stats or Nepraska, No. 16715. 


Error from the district court of Boone county. Plaintiff 
in error was convicted of the unlawful sale of liquors and 
was sentenced to pay a fine of $3,500. Pending. 


Lars Burnett v. State or Nepraska. No. 16735. 


Error from the district court of Phelps county. Plaintiff 
in error was convicted of adultery and was sentenced to 
imprisonment in the county jail of Phelps county for a 
period of twenty days and to pay the costs of prosecution. 
Pending. : 


Esenezer W. Jouns v. State or Nesraska. No. 16738. 


Error from the district court of Seward county. Plain- 
tiff in error was convicted of larceny and was sentenced to 
two and one-half years in the penitentiary. Pending. 


Jerry J. Hanks v. Stare or Neprasxa. No. 16749. 


Error from the district court of Dawes county. Plaintiff 
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in error was convicted of rape and was sentenced to serve 
a term of seven years in the penitentiary. Pending. 


Grorcr Critser v. Stare or Nepraska. No. 16751. 


Error from the district court of Franklin county. Plain- 
tiff in error prosecutes error to the supreme court from a 
ruling of the district court on a motion to nolle prosequi 
the information filed against him for murder. Reversed 
and remanded with directions to enter an order discharg- 
ing the defendant from the offense for which he was com- 
mitted. 127 N. W. 1073. 


Joun Aut y. State or NesprasKka No. 16767. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of malicious destruction of personal 
property of another and was sentenced to pay a fine of $50 
and cosis. Pending. 


Peart Hantka anp Auice Hantxa v. State or NEBRASKA. 
No. 16787. 


Error from the district court of Thurston county. Plain- 
tiffs in error were convicted of contempt of court and sen- 
tenced to pay a fine of $5. Affirmed. 128 N. W. 526. 


Harry Joyce v. Stare or Neprasxa. No. 16803. 


Error from the district court of Pierce county. Plaintiff 
in error was convicted of burglarizing with explosives and 
was sentenced to serve a term of twenty years in the peni- 
tentiary. Pending. 


TxHomas J. Brown v. State or Nespraska. No. 16825. 


Error from the district court of Cherry county. Plaintiff 
in error was convicted of stealing, taking and driving away 
cattle and was sentenced to serve a term of seven years in 
the penitentiary. Pending. 


. 
CRIMINAL CASES LXIX 
Joun H. Krauss v. Stare or Nepraska. No. 16867. 


Error from the district court of Sheridan county. Plain- 
tiff in error was convicted of shooting with intent to kill 
’ and was sentenced to serve a term of five years in the peni- 
tentiary. Pending. 


Gxorce Nixon v. State or Nepraska. No. 16890. 


Error from the district court of Nemaha county. 
Plaintiff in error was convicted of burglary and was sen- 
tenced to serve a term of three years in the penitentiary. 
Pending. 


C. F. Witson v. State or Nesraska. No. 16897, 


Error from the district court of Custer county. 


Jack C. GauLtoway v. State or Nepraska, No. 16933. 


Error from the district court of Saline county. Plaintiff 
in error was convicted of the crime of rape and was sen- 
tenced to serve a term of twenty years in the penitentiary. 
Pending. 


Henry Scuuttz v. Stare or Nepraska., No. 16940. 


Error from the district court of Jefferson county. Plain- 
tiff in error was convicted of the crime of burglary and was 
sentenced to serve a term of one year in the penitentiary. 
Pending. 


CIVIL CASES TO WHICH THE STATE OR AN OF- 
FICER IS PARTY. 


Strate or Nesraska v. Pratre Vatizy State Bank At 
Betitwoop, NEBRASKA. 


Proceeding commenced in the district court of Butler 
county February 10, 1902, to wind up the affairs of defend- 
ant for conducting a banking business in an unlawful and 
unauthorized manner and for jeopardizing the interests of 
depositors. Receiver appointed. Pending. 


State or Nesraska vy. Bank or Verpicree, Or VERDIGREE, 
NEBRASKA, . 


Application to the district court of Knox county for ap- 
pointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an un- 
authorized manner. H, A. Cheney was appointed receiver. 
Pending. 


County or Lancaster v, State or Nepraska. 


Action in the district court of Lancaster county to re- 
cover $5,000.40, the amount of state funds lost in the Capi- 
tal National Bank and alleged to have been paid into the 
state treasury by mistake of the county treasurer. Action 
dismissed June 15, 1904. Reversed by the supreme court on 
petition in error from Lancaster county. 104 N. W. 187. 
On motion of the state a rehearing was granted, but former 
judgment was adhered to. 107 N. W. 388. Dismissed Mar. 
12, 1910, for want of prosecution. 
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Strate Ex REL, CHartes Weston, Auprtor v. FRATERNAL 
Wencr Murvat Benzrir Assocrarion. 


Action in the district court of York county to wind up 
defendant’s insurance business on the ground thai the as- 
sociation is insolvent and is not conducting its business in 
good faith. Order of distribution entered. 


Wituram 8. Brown Er vx. v. Visitine anp EXAMINING 
Boarp or Neprasxa Souprers’ anp Sartors’ Home. 


Action in the district court of Hall county for an injunc- 
tion to prevent defendants from removing the plaintiffs 
from the Soldiers’ and Sailors’ Home at Grand Island. 
Pending. 


Srate or Nepraska v. CHAMBERLAIN Banxine House or 
TrEcUMSEH. 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of defend- 
ant for doing an unlawful and unatthorized banking busi- 
ness and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 11, 
1902. Pending. 


Eiurva Ganman v. Toomas M. Howie Guarptan, Ev AL. 


Action in the district court of Butler county to establish 
plaintiff’s ownership in sale contracts of school lands in 
section: 36, township 17, north range 3, east of the 6th P. 
M., in Butler county, Nebraska. Judgment for plaintiff. 


Sratre or Nepraska v. Leonarp W. Coxsy. 


Action begun in the district court of Gage county to re- 
eover from defendant the premium received by him on 
seven state warrants, amounting to $141.76, the money hay- 
ing been drawn for disbursement among persons other than. 
the defendant. Pending. 


CIVIL CASES LXXUL 
Strate or Nepraska v. EuKHORN Vauiey Bank or O’NEILL. 


Proceedings begun in district court of Holt county. 
Application for a receiver on the ground thai the bank 
transacted its business in an unlawful and unauthorized 
manner. Affairs of bank closed. Order of court entered 
discharging receiver. 


Unirep Srares or America vy. County or THURSTON ET AL. 


Application for injunction filed in United States cireuit 
court for the district of Nebraska to restrain defendants 
from enforcing taxes levied against certain Indians. Pend- 
ing. 


Western Eitectrican Company v. J. L. McBrien, Secre- 
tary oF Boarp or Epucation ET AL. 


Petition for injunction filed in the district court of Doug- 
las county to restrain defendants from collecting a certain 
check for $300 drawn by plaintiff and deposited with the 
board of education in connection with plaintiff’s bid on 
certain improvements to be made at the Kearney Normal 
School. Dismissed by plaintiff without prejudice. 


Srate or Nesraska v. Missourt Pacrric Raruway Company. 
No. 15122. 


Action was instituted in the district court of Cass county 
to recover penalty for failure of the railway company to 
furnish a switch track to the elevator of the Manley Co-op- 
erative Grain Association, at Manley, Nebraska. Judg- 
ment was rendered in favor of plaintiff, whereupon the 
railway company appealed to the supreme court. Af- 
firmed. 115 N. W. 614. Taken to supreme court of the 
United States on writ of. error procured by the railway 
company. Judgment reversed. 
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' 
Wiser I. Cram v. Curcaco, Burtincton & Quincy Ramway 
Company.: No. 15148. 


Appeal from the district court of Garfield county. This 
action involves the constitutionality of the law regulating 
the minimum rate of speed, in carrying stock in carload 
lots, on freight trains within the state. The state filed a 
brief as amicus curiae. Affirmed, provided plaintiff file 
remittitur of $240 within 30 days, otherwise reversed and 
remanded. 122 N. W. 31. On motion for rehearing, re- 
hearing allowed unless plaintiff appears within 30 days 
and remits $170 additional. 123 N. W. 1045. Remittitur 
having been filed motion for rehearing was overruled. 
Second motion for rehearing was overruled. Appeal taken 
to supreme court of United States. Pending. 


Iy ne T. H. Bussoom. 


Habeas corpus in the district court of Laneaster county. 
Petitioner was committed to the Hospital for the Insane 
from Gage county under the dipsomaniac law as being an 
inebriate. Stricken from the docket. 


State or Nepraska y. Cotumpra Accent INSURANCE 
CoMPANY, A CORPORATION. 


Application to the district court of Lancaster county for 
appointment of a receiver and to wind up the affairs of 
defendant company, on the ground that the company is 
insolvent and has failed to file an annual statement re- 
quired by law. Pending. 


In re JoserH Bouttine. 


Petitioner applied to the district court of Lancaster 
county to be discharged on habeas corpus from the Hos- 
pital for the Insane, where he is confined under the dip- 
somaniac law under commitment frem Pierce county. 
Stricken from the docket. 


CIVIL CASES LXXV 
State or Nepraska vy. AvueN G. Fisuer. No. 15152. 


Disbarment. Original action in the supreme court, di- 
rected by the legislature, to disbar defendant for miscon- 
duct as an attorney. Defendant was suspended from prac- 
ticing his profession in this and the district courts of the 
state for the period of one year from January 1, 1909. 117 
N. W. 882. Defendant filed motion for rehearing which 
was overruled. 119 N. W. 249. 


In re James Riney. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane at 
Lincoln from Colfax county, under the dipsomaniac law, as 

eing an inebriate. By agreement of parties petitioner re- 
manded to custody of superintendent of the Hospital for 
the Insane until further hearing. Stricken from the docket. 


Strate or Nepraska v. Prank Barker. No. 15257. 


Appeal from an order of the district court of Lancaster 
county granting Frank Barker the right to have the ques- 
tion of his sanity submitted to a jury. Affirmed. 112 N. 
W. 1148; 113 N. W. 197. 


Srate or Nepraska, ET aL. v. Cutcaco, Burtincton & 
Quincy Rarpway Company. No. 15266. 


Action brought by the state, in the supreme court of Ne- 
braska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the 
anti-pass act and the railway commissioner act. June 22, ' 
1907, case was removed to the cireuit court of the United 
States for the district of Nebraska. A motion by the state 
to remand said case to the state court was overruled. The 
cireuit court appointed Charles W. Pearsall special master 
on March 28, 1909. Pending. 
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Sratz or Nepraska, ET an. v. Union Pacrric Rar~roaD 
? 
Company. No. 15267. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the tivo-cent 
passenger rate bill, the eommodity freight rate bill, the anti- 
pass act and the railway commissicner aet. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. The cir- 
euit court on March 28, 1909, appointed Charles W. Pear- 
sall special master. .Pending. ° 


Stare or Nesraska, ETAL, v. Missourr Pacirrc Raruway 
Company. No. 15268, 

Action brought by the state, in the supreme court of Ne- 
braska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 24, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. The cir- 
cuit court on March 28, 1909, appointed Charles W. Pear- 
sall special master. Pending. 


Strate or Nesraska, ET AL. v. Cutcaco, Rock Isuann & 
Paciric Rarpway Company. No. 15269. 


Action brought by the state, in the supreme court of Ne- 
braska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. The cir- 

‘ euit court, on March 28, 1909, appointed Charles W. Pear- 
sall special master. Pending. 


CIVIL CASES LXXVII 


Srate or Nepraska v. Wetts Farco & Company. No. 15306. 


Application to the supreme court for an injunction to re- 
strain defendant from charging and receiving for the trans- 
portation of express within the staté of Nebraska more 
than seventy-five per cent of the rate in foree January 7, 
1907, as fixed by chapter 91 of the Session Laws of 1907. 
July 10, 1907, case was removed to the circuit court of the 
United States for the district of Nebraska. Upon motion 
of the state the case was remanded to the state court. Plea 
in abatement filed by defendant, was overruled. 115 N. W. 
625. Restraining order was granted to take effect April 
15, 1908, since which time the express rates have been re- 
duced in the state of Nebraska twenty-five per cent. J. J. 
Sullivan was appointed referee. Judgment in favor of 
state and temporary injunction made permanent, per- 
petually enjoining defendant from charging or receiving 
rates in excess of those prescribed by statute. 122 N. W. 
697. 


Scare or NeprasKa v. Paciric Express Company. No. 15307. 


Application to the supreme court for an injunction to 
restrain defendant from charging and receiving for the 
transportation of express within the state of Nebraska 
more than seventy-five per cent of the rate in force Jan- 
uary 7, 1907, as fixed by chapter 91 of the Session Laws of 
1907. July 10, 1907, case was removed to the circuit court 
of the United States for the district cf Nebraska. Upon 
motion of the state the case was remanded to the state 
court. Plea in abatement, filed by defendant, was over- 
ruled. 115 N. W. 619. Restraining order was granted to 
take effect April 15, 1908, since which time the express 
rates have been reduced in the state of Nebraska twenty- 
five per cent. J. J. Sullivan was appointed referee. Judg- 
ment in favor of state and temporary injunction made per- 
manent, perpetually enjoining defendant from charging or 
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receiving rates in excess of those prescribed by statute. 
122 N. W. 697. 


Stare or Nepraska vi Unrrep Stares Express Company. 
No. 15308. 


Application to the supreme court for an injunction to re- 
strain defendant from charging and receiving for the 
transportation of express within the state of Nebraska 
more than seventy-five per cent of the rate in force Jan- 
uary 7, 1907, as fixed by chapter 91 of the Session Laws of 
1907. July 10, 1907, case was removed to the circuit court 
of the United States for the district of Nebraska. Upon 
motion of the state the case was remanded to the state 
court. Plea in abatement, filed by defendani, was over- 
ruled. 115 N. W. 625. Restraining order was granted to 
take effect; April 15, 1908, since which time the «xpress 
rates have been reduced in the state of Nebraska twenty- 
five per cent. J. J. Sullivan was appointed referee. Judg- 
ment in favor of state and temporary injunction made 
permanent, perpetually enjoining defendant from charging 
or receiving rates in excess of those prescribed by statute. 
122°N. W. 697. 


Srate or Nepraska v. AMERICAN Wixpress Company. 
No. 15309. 


Application to the supreme court for an injunction to 
restrain defendant from charging and receiving for the 
transportation of express within the state of Nebraska 
more than seventy-five per cent of the rate in force Jan- 
uary 7, 1907, as fixed by chapter 91 of the Session Laws of 
1907. July 10, 1907, case was removed to the cireuit court 
of the United States for the district of Nebraska. Upon 
motion of the state the case was remanded to the state 
court. Plea in abatement, filed by defendant, was over- 
tuled. 115 N. W. 625. Restraining order was granted to 
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take effect April 15, 1908, since which time express rates 
have been reduced in the state of Nebraska twenty-five 
per cent. J.J. Sullivan was appointed referee. Judgment 
in favor of state and temporary injunction made perma- 
nent, perpetually enjoining defendant from charging or 
receiving rates in excess of those prescribed by statute. 
122 N. W.: 697. 


State or Nepraska v. ApamMs Express Company. No. 15310. 


Application to the supreme court for an injunction: to 
restrain defendant from charging and receiving for the 
transportation of express within the state of Nebraska more 
than seventy-five per cent of the rate in force January 7, 
1907, as fixed by chapter 91 of the Session Laws of 1907. 
July 10, 1907, the case was removed to the circuit court 
of the United States for the district of Nebraska. Upon 
motion of the state the case was remanded ‘to the state 
court. Plea in abatment, filed by defendant, was overruled. 
115 N. W. 625. Restraining order was granted to take 
effect April 15, 1908, since which time the express rates 
have been reduced in the state of Nebraska twenty-five 
per cent. J. J. Sullivan was appointed referee. Judgment 
in favor of state and temporary injunction made perma- 
nent, perpetually enjoining defendant from charging or 
receiving rates in excess of those prescribed by statute. 
122 N. W. 691. 


Tuomas C. Pratt, Presrpent of THE Unitrep States Ex- 
press Company v. Hupson J. WINNETT, EBT AL. 


Bill filed in the cireuit court of the United States for 
district of Nebraska by the United States Express Com- 
pany to enjoin respondents from enforcing the provisions 
of chapter 91 of the Session Laws of 1907. Application of 
complainant for temporary injunction was denied. J. J. 
Sullivan appointed special master. Pending. 
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Levi C. Wetr, Presipent or THE ADAMS Express CoMPANY 
v. Hupson J. WINNETT, ET AL. 


Bill filed in the circuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion Laws of 1907. Application of complainant for tem- 
porary injunction was denied. J. J. Sullivan appointed 
special master. Pending. 


James C, Farco, Presipent or THE AMERICAN Hixpress 
Company v. Hupson J. WINNETT, ET AL. 


Bill filed in the circuit court of the United States for the 
district of Nebraska by complainant, to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Pending. 


Wetts, Farco & Company Express v. Hupson J.. WINNETT, 
ET AL 


Bill filed in the circuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J. J. Sullivan appointed special 
master. Pending. 


Pacirric Express Company v. Hupson J. WINNE?T, ET AL. 


Bill filed in the circuit court of the United States for the 
district of Nebraska by complainant to enjoin respondents 
from enforcing the provisions of chapter 91 of the Session 
Laws of 1907. Application of complainant for temporary 
injunction was denied. J.J. Sullivan appointed special 
master. Pending. 
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Missouri Pactric Ratuway Company v. Iivpson J. Wrx- 
NETT, ET AL. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said company 
for the transportation of grain in earload lots within the 
state of Nebraska. Application for temporary injunction 
was denied. Appeal was then taken by complainant to the 
circuit court of appeals. May 3, 1909, appeal was dis- 
missed by the railway company. 


Union Pacrric Raitnoap Company'v. Hupson J. Wixnert, 
ET AL. 


Bill filed in the circuit court of the United States for the 
district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said com- 
pany for the transportation of grain in earload lots within 
the state of Nebraska. Application for temporary injune- 
tion was denied. Appeal was then taken by complainant 
to the circuit court of appeals. On May 3, 1909, appeal 
was dismissed by the railway company. 


Cuicaco & NorruHwestern Rarpway Company v. Hupson, 
J. WINNETT, ET AL. 


Bill filed in the cireuit court of the United States for the 
district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said com- 
pany for the transportation of grain in carload lots within 
the state of Nebraska. Application for temporary injune- 
tion was denied. Appeal was then taken by complainants 
to the circuit court of appeals. On May 3, 1909, appeal 
was dismissed by the railway company. 


Sv. Josern & Granp Istanp Ramway Company v. Hupson 
J. WINNETT, ET AL. 


Bill filed in the cireuit court of the United States for the 
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district of Nebraska, for an. injunction enjoining defend- 
ants irom reducing the rates to be charged by said com- 
pany for the transportation of grain in carload lots within 
the state of Nebraska." Pending. 


Curcaco, Rock Istanp & Pactric Ramway Company v.-- 
Hupson J. WINNE?T, ET AL, 


‘ 


Bill filed in the circuit court of the United States for the 
district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said com- 
pany for the transportation of grain in carload lots within 
the state of Nebraska. Application for temporary injunc- 
tion was denied. Appeal was then taken by complainant 
to the cireuit court of appeals. On May 3, 1909, appeal 
was dismissed by the railway company. 


Stare or Nepraska v. Unton Pacirrc Rarunoap Company. 


Action in the district court of Deuel county to recover 
penalties fer unlawful discrimination in furnishing stock- 


ears. Pending. 


Joun T. Bresstern vi County or Wayne. No. 15332. 


Appeal from a judgment of the district court of Wayne 
county setting aside and reversing the action of the board 
of equalization. Judgment of district court affirmed. 188 
N. W. 1054. On rehearing former opinion vacated in so 
far as it held that the Nebraska Land Company is an in- 
vestment company, and judgment of district court re- 
versed. 122 N. W. 23. 


Stare or Nepraska Ex REL. Epwarp M. Srarre, Jr., Avupt- 
tor or Pusuic Accounts v. Nationan Murvuau Fire 
Insurance Company or Omana. 


Application to the district court of Douglas county for 
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the appointment of a receiver, on the grounds of insolven- 
cy. Arthur C. Wakeley appointed receiver. Pending. 


State or NEBRASKA EX REL, Epwarp.M. Srarue, Jr., AuDITOR 
or Pusuic Accounts, v. Nepraska Mrrcantine Murvuau 
Insurance Company. 


Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending, 


Missourr Paciric Rartroap Company v. Hupson J. W1x- 
NET, BT AL, 


Application to the cireuit court of the United States for ° 
the district of Nebraska for an injunction against the Ne- 
braska State Railway Commission to prevent the enforce- 
ment of its order requiring the complainant to furnish a 
switch track for the Manley Co-operative Grain Association 
at Manley, Nebraska. Pending. 


ATE OF tASKA V. GRAPH CaBLE CoMPANY. 
State or NeprasKa v. Postan TELuar Cc C vy. 


Action in the county court of Lancaster county to re- 
cover penalty for changing rates without having made ap- 
plication to the Nebraska State Railway Commission for 
permission so to do. Judgment in favor of defendant. 


Dr. J. T. Maruews v. A. HE. Heptunp anp THE STATE OF 
NeprasKa. No. 15350. 


Appeal from the district court of Lancaster county, from 
the judgment of affirmance of the order of the state board 
of health revoking appellant’s certificate as a physician. 
Affirmed 119 N. W. 17. 


Lorenzo L. Hite v. M. N. Troupz, County TREASURER OF 
Burrato County, £t au. No. 15572. 
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Appeal from the district court of Buffalo county, where 
action in equity was commenced to cancel Max Schlund’s 
lease of state school land in section 36, township 12, range 
13 west, and to permit plaintiff to redeem said land upon 
payment of delinquencies and costs, and judgment was 
rendered in favor of plaintiff and against defendants and 
intervenor. Affirmed 121 N. W. 109. 


Cuicaco, Rock Istanp & Paciric Ramroap Company v. NE- 
BRASKA Strate Ramway ComMMISSION. ET AL. 


Appeal to the district court of Lancaster county from an 
order of the Nebraska State Railway Commission directing 
. petitioner to erect a station and freight house at Univer- 
sity Place. Judgment in favor of defendant. Appeal was 
taken by the railroad company to the supreme court. Judg- 
ment of district court affirmed. 124 N. W. 477. 


Paciric Murvat Insurance Company or Catixornia v. EB. 
M. Searrz, Jr, Auprror or Pusric Accounts. 


Application to the circuit court of the United States for 
the district of Nebraska for a temporary injunction against 
defendant restraining him from withholding complainant’s 
certificate showing that it is authorized to transact insur- 
ance business in the state of Nebraska. Temporary injunc- 
tion granted. Temporary injunction made perpetual. 


Frreman’s Funp Insurance’ Company or Cauirornia Vv. E. 
M. Searrz, Jr., Auprror or Pusiic Accounts. 


Application to the circuit court of the United States 
for the district of Nebraska for a temporary injunction 
against defendant restraining him from withholding com- 
‘plainant’s certificate, showing that it is authorized to 
transact insurance business in the state of Nebraska. Tem- 
porary injunction granted. Temporary injunction made 
perpetual. 


/ 
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Western Fire Insurance Company v. Epwarp M. Sxarnz, 
Jr., Auprror or Pusiic Accounts. 


Application to the district court of Lancaster county for 
injunction perpetually enjoining defendant from revoking 
the certificate of B. S. Smith, authorizing him to transact 
the insurance business for and on behalf of plaintiff. Dis- 
missed. 


JESSE CHAPPELL v. County or Lancaster. No. 15667. 


Appeal from the judgment of the district court of Lan- 
caster county decreeing to Chappell $12, as juror fees. Af- 
firmed. 120 N. W. 1116. 


Stare or Nepraska v. Swirt & Company, anp WILLIAM 
Huxtasie. No. 15750. 


Action was begun in the district court of Lancaster 
county, charging defendants with failure to state, in 
weight or measure, the contents of a package containing 
food. Defendants were acquitted and error proceedings 
were prosecuted to the supreme court by plaintiff. Judg- 
ment of district court affirmed. 120 N. W. 1127. 


Joun B, Sranser v. Cuartes F'. Carumr, et at. No. 15793. 


Appeal from a judgment of the district court of Web- 
ster county, decreeing the title and rights as lessee in and 
to the northeast quarter of the southeast quarter of section 
21, in township 1, range 10, west, in Webster county, to be 
in John B. Stanser, and canceling the contract of lease 
covering said lands issued to Charles F. Cather. Reversed 
and remanded with directions. 123 N. W. 316. Motion 
for rehearing was overruled. 124 N. W. 102. 


Frank McCartney v. Joun T. Hay. No. 15867. 


Appeal from an order of the district court. of Lancaster 
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county discharging Frank McCartney, a dipsomaniac, 
from the custody of Dr. John T. Hay, superintendent of the 
asylum for the insane at Lincoln. Judgment of district 
court reversed. 124 N. W. 104. 


Cuicaco & Norrewestern Ramway Company anp Curcaco 
Buruneron & Quincy Rartroap Company v. NEBRASKA 
State Ramway Commission, ET AL. 


Action in the circuit court of the United States for the 
district of Nebraska to enjoin the enforcement of an order 
of the Nebraska State Railway Commission requiring com- 
plainants to jointly construct a track connection at the city 
of York, Nebraska. Pending. 


Cxicaco, Rock Isuanp & Paciric Rarway Company v. NE- 
BRASKA Svate Ratway ComMIssion, ET AL. 


Appeal to the district court of Lancaster county from an 
order of the Nebraska State Railway Commission requir- 
_ing petitioner to construct a crossing at the intersection of 
Walnut street in the village of Hallam. Judgment in favor 
of defendant. Appeal was taken by the railroad company 
to the supreme court. Pending. 


Stare or NEBRASKA EX REL, WitLiaAM C. BuLuarp ET AL, V. 

Epwarp M. Searuz, Jr., Auprror or Pusiic: Accounts, 

: ET AL. 

Mandamus in the district court of Lancaster county to 
compel respondents to issue to the Prudential Savings & 
Loan Association its certificate of approval of the articles 
of incorporation, constitution and by-laws and its author- 
ization to transact business in the state of Nebraska. Writ 
denied. Appeal was taken to the supreme court. Reversed 
and remanded. 125 N. W. 590. 


Stare or Nepraska vy. Union Pactrric Rattroap Co. 
No. 15988. 
Original action in the supreme court for an injunction 


CIVIL CASES — LXXXVII 


against the Union Pacific Railroad Company, restraining it 
from recognizing the validity of newspaper advertising | 
contracts and from further execution or issuance of such 
contracts. Demurrer filed by defendant was overruléd. 
121 N. W. 1134. Permanent injunction was allowed. 126 
N. W. 859. 


In re Bripcet SwEENey. 


A petition of intervention was filed in the county court 
of Douglas county, by the state in this case, protesting 
against the probate of a will made by Bridget Sweeney on 
the ground that she was mentally incompetent. This action 
was taken by the state upon the theory that Mrs. Sweeney 
had no heirs and that her estate should escheat to the 
state of Nebraska. The state was successful in the county 
court and the will was refused probate. Preponent of the 
will appealed to the district court, and while proceedings 
were pending there it developed that Mrs. Sweeney had 
left heirs residing in New England. It having become ap- 
parent that the state had no fimancial interest in the result © 
of the litigation it did not further prosecute the case. Said | 
alien heirs were successful in the district court in their 
contention. 


SraTe or NEBRASKA EX REL, Cuartes Ei. Luar, ET AL. V. 
State Banxrye Boarp or THE State or NEBRASKA, ET AL. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding respondents to issue to 
the Farmers & Merchants Bank of Springview, Nebraska, 
a charter authorizing it.to conduct a banking business at 
Springview. Writ of mandamus allowed. 


Stars or NeprasKa EX rev. Nepraska State Ramway Com- 
mission v. Missourrt Pacitric Ratpway Company. 


Application to the district court of Lancaster county 
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for a writ of mandamus commanding respondent to fur- 
nish telephone connection between its depot and the public 
telephone exchange operated in the town of Panama, Ne- 
braska. Pending. 


Cuicaco, St. Paut, Minnearonis & Omana Ratuway Com- 
pany v. Witu1am 7’. THompson, ATTORNEY GENERAL 
OF THE State oF NEBRASKA, ET AL. 


Application to the cireuit court of the United States for 
a writ of injunction, enjoining defendants from enforcing’ 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Pending. 


Victor Rosewater vy. Grorce C. Junkin, SECRETARY OF 
Stave oF THE State or NEBRASKA, 


Application to the district court of Lancaster county for 
a writ of injunction enjoining defendant from making or 
publishing any.list of names of candidates upon any 
sample ballot or certifying the names of any such candi- 
date for any office or upon any ticket excepting only in 
eases where the filing fee had been previously paid to the 
“proper county treasurer separately for the respective 
parties upon which tickets, it was desired to file such name 
as a candidate, and no other tickets. Injunction denied. 


Missouri Paciric Ramway Company v. H. T. Cuarks, Jr., 
ET AL, 


Application to the district court of Lancaster county for 
a writ of injunction enjoining defendants from enforcing 
an order made by it requiring plaintiff to install a tele- 
phone in the town of Panama, Nebraska. Dismissed. 


First State Bank or Horstrern, NEBRASKA, ET AL. Vv. ASHTON 
C. SHALLENBERGER, GOVERNOR OF THE STATE OF 
NEBRASKA, ET AL, 


Application to the cireuit court of the United States 
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for an injunction against defendants, enjoining them from 
proceeding to act as a banking board. Injunction granted. 
Appeal taken to the supreme court of the United States, 
Pending. 


State or Nusraska v. AmEntcan Surety Comrayy or New 
Yor. 


Action in the county court of Lancaster county against 
defendant for failure to file annual report in the office of 
the attorney general: Upon stipulation case transcripted 
to district court. Pending. 


In re JosepH Hutz. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, 
at Lincoln, under the dipsomaniaec law, by the commis- 
sioners of insanity of Buffalo county. Writ denied and 
prisoner remanded to the custody of the superintendent 
of the hospital. 


E. L. Kirk v. Stare Boarp or Ireieation or THE STaTE OF 
NeEpRASKa. 


Appeal to the district court of Knox county from an 
order of the state board of irrigation subjecting the grant 
of plaintiff to appropriate certain waters to the provisions 
of section 42, article 2, of the Nebraska irrigation law. 
Appeal overruled and dismissed. 


Srare or Neprasxa v. Mryatare Mutvat Canau anv Ieri- 
GATION COMPANY. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate of its irrigation canal and from using water 
wrongfully diverted into said canal from the North Platte 
river. Pending. 
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Strate or NeprasKa v. Castte Rock Irrication CanaL AND 
Water Power Company. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate-of its irrigation canal and from using water 
wrongfully diverted into said canal frem the North Platte 
river. Pending. 


Srate or Neprassa v. Nine Mize Ireication Disratct. 


Application to the district court of Scotts Bluff county 
for a writ of injunction enjoining defendant from raising 
the headgate of its irrigation canal and from using water 
wrongfully diverted into said canal from the North Platte 
river. Pending. 


Winters’ Crerx Inrication Company v, BH. C. Summons, 4s 
Strate Eyerneer oF THE State oF NuEBRASKA, ET AL. 
2 


Application to the district court of Scotis Bluff county 
for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


Gerine Ineication Disrricr v. State Boarp or Izrication 
BT AL. 


Application to the distriet court of Scotts Bluff county 
for a writ of injunction enjoining defendants from enforc- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


Envrerrriss Irrication District v. Asuton C. SHALLEN-: 
BERGER, ET AL, 


Application to the district court of Scotts Bluff county 
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for a writ of injunction enjoining defendants from enfore- 
ing any order to shut or fasten the headgate of plaintiff’s 
canal or to in any way interfere with the flow of water in 
said canal. Injunction denied. Pending. 


Scare or NeprasKka Ex nev. Henry T. Cranks, JR., er 'au. v. 
Nepraska TELEPHONE Company. 


Application to the district court of Madison ‘county for _ 
a writ of mandamus commanding respondent. to install in 
the office of Norfolk Long Distance Telephone Company 
one of its telephonic instruments. Pending. 


Stare or NeprasKa EX REL, Barton L. Green v. E. B. 
Cowes, Commission=r or Pusiic Lanps anp 
Bulnpines, ET AL. 


Application to the district court of Lancaster county, for 
a writ of mandamus commanding respondents to. execute 
and deliver a lease to certain lands in Lancaster county, 
Nebraska. Judgment entered in favor of relator. 


Srate or Nepraska px REL. Henry T. .Cuarny, Jr., pr an. 
v. Curtcaco, Rock Isuanp & Pactric Ratnway Company. 


Application to the district court of Lancaster county for 
a writ of mandamus commanding respondent to furnish 
and equip each of its passenger trains with a full train 
crew. Judgment for respondent. 


Strate or Nesraska v. AMERICAN Surety Company or NEw 
York. 


Action in the county court of Lancaster county against 
defendant for failure to file undertaking in the office of 
the attorney general. Upon stipulation case transcripted 
to district court. Pending. 
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Lincotn Terepuons & TretecrarnH Company v. Grorce C. 
Jungin, Secretary or Stare or THE Stare or NE- 
BRASKA, 


Action in the district court of Lancaster county to re- 
cover from defendant $100, excess of occupation fee based 
on the actual subscribed and outstanding capital stock of 
said company. Dismissed on stipulation. 


In re Scott Brarnarp. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, 
at Lincoln, under the dipsomaniac law, by the commission- 
ers of insanity of Kearney county. Petitioner remanded 
to the Hospital for the Insane for 48 hours, within: which 
time the authorities of Kearney county may take him into 
custody to be resentenced, and if not taken into custody 
his discharge to be final. 


Norruern Anterorpe TeLepuone Company v. NEBRASKA 
Stats Raruway CoMMISSION, ET AL. 


Action in the district court of Antelope county to set 
aside orders of the Nebraska State Railway Commission 
made June 15, 1908, and February 17, 1909, Demurrer of 
defendant to petition was sustained and action dismissed. 


Cuicaco & NorrtH Western Rattway Company v. WILLIAM 
T. Tuompson, ATTORNEY GENERAL or THE STATE or NE- 
BRASKA, ET AL, 


Application to the circuit court of the United States for 
a writ of injunction, enjoining defendants from enforcing 
the two-cent passenger fare law and the act reducing rates 
on carload shipments of commodities. Pending. 


American Surery Company or New Yorx v. Asuton C. 
SHALLENBERGER, ET AL. 


Application to the circuit court of the United States for 
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injunction against defendants enjoining them from enforc- 
ing against complainant the rates of premium which may 
be fixed by defendants as a board. Temporary injunction 
granted. 


Iy ne Jacos H. Buessine. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, 
at Lincoln, under the dipsomaniac law, by the commission- - 
ers of insanity of Johnson county. Writ granted and peti- 
tiener discharged. 


Srare or Nepraska v. ScHuyLer Burtpine & Loan 
ASSOCIATION. 


Application to the distriet court of Colfax county for 
the appointment of a receiver for defendant. Pending. 


NorrHwEsTeRN TELEPHONE Company v. Nesraska Stave 
Ramway Commission. 


Application to the district court of Antelope county for 
injunction, perpetually enjoining defendant from putting 
in foree and effect an order prohibiting plaintiff charging 
its patrons 10 cents for connecting its telephones with the 
Nebraska Telephone Company. Judgment for defendant, 
restraining order dissolved and action dismissed. 


Srate or Nepraska v. First CatHoitic Cuurcu or Linco.y, 
NEBRASKA, ET AL. 

Application to the district court of Lancaster county 
to quiet title in plaintiff to lots 7, 8, and 9, in block 65, in 
the city of Lincoln. Decree entered in favor of defendants. 
Appealed to supreme court where decree of district court 
was affirmed on Nov, 26, 1910. 


Repecca Perkins v. Asuton C. SHALLENBERGER, ET AL. 


Action ‘in the district court of Custer county for a writ 
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of mandamus commanding defendants to execute a con- 
tract of purchase for the sale of schocl lands in Custer 
county. Dismissed at plaintiff’s cost. 


State or Nepraska v. Wooprurr Bau, er au. No. 16050. 


Original action in the supreme court to quiet the title 
to section 36, township 30, north, of range 32, west, in 
plaintiff. Pending. 


State or Nepraska Ex nev. JouNn J. Lepwirn v. Lawson 
G. Brian, Treasurer or THE State or NEBRASKA. 
No. 16058. 


Mandamus. Original action in the supreme court for a 
writ commanding respondent, as treasurer of the state of 
Nebraska, to countersign a warrant for the sum of $35 is- 
sued by the state auditor, and payable from the university 
temporary fund. Writ allowed. 120 N. W. 916. 


Nets Suoip, ApMINisTrator or THE Estate or CHARLES 
JenseN, Deceasep, APPELLEE, Vv. Peter H. Van 
Treeck, anp JosepHine Van T’rEEcK, APPELLEES, 
State or Nepraska, Lytervenor anp ApPEL- 
tant. No. 16166. 


Appeal from the district court of Dawes county. Peti- 
tion to escheat to the state of Nebraska the estate of 
Charles Jensen, who died in Dawes county, Nebraska, in 
1903, leaving no heirs capable of inheriting the same. In 
a suit to foreclose mortgages held by decedent-in his life 
time, the petition of the state was dismissed. Upon appeal 
to the supreme court the judgment of the district court was 
reversed and remanded. 117 N. W. 113. A trial was had 
on substantially the same pleadings, and the court ren- 
dered judgment generally in favor of defendant, dis- 
missed the petition of the state of Nebraska, as intervenor, 
and decreed the cancellation of the mortgage set out in the 


ys 


‘ 
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petition. Appeal to the supreme court was again taken 
by the intervenor, where judgment of the district court 
was affirmed on December 10, 1910. 


State or Nepraska Ex REL. Witntiam T, Tompson, as 
ATTORNEY GENERAL OF THE STATE of NEBRASKA V. 
Tuomas J. Masons. _ No. 16167. 


Quo warranto, in the supreme court, attacking the 
validity of House Roll 286, passed by the legislature of 
1909, and to oust the respondent from exercising the pow- 
ers, rights, duties and franchises as a member of the board 
of education of the state normal schools. . Writ allowed. 
123 N. W. 429. 


In ne Homer M. Suuuivay. - No. 16168. 


Habeas corpus. Original action in the supreme court 
brought by Homer M. Sullivan on behalf of George C. 
Loomis and Homer M. Cain, to discharge the prisoners on 
the ground that the information and warrant upon which 
they are held for having received stolen horses, knowing 
them to have been stolen in South Dakota, are void. Writ 
denied. 121 N. W. 456. 2 


Strate or NEBRASKA EX REL, Ciry oF Kearney v. Siuas R. 
Barron, Avuprtor or Pupric Accounts or THE STATE 
oF Nepraska. No. 16193. 


Mandamus. Original action in the supreme court for a 
writ to compel respondent to register certain bonds as 
having been legally voted and entitled to registration. 
Dismissed by relator. 


State or NepraskKa EX REL. Ema C. Jonnston v. Smas R. 
Barton, As Auprror or Pustic Accounts. No. 16205. 


Mandamus. Original action in the supreme court for a 
writ to compel respondent to draw a warrant for wages 
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due employees of the Home for the Friendless. Peremp- 
tory writ allowed. 122 N. W. 64. 


Srate of NEBRASKA EX REL. JOHN M. Racan v. GeorcE C. 
Jun«kin, as Secrerary or State or THE State or Nez--: 
praska. No. 16274. 


Appeal from the district court of Lancaster county, 
where application was made for a writ of mandamus to 
compel respondent to place the name of relator on the pri- 
mary ballot as a republican candidate for judge of the su- 
preme court at the primary election. Judgment was ren- 
dered for relator in the district court and respondent ap- 
pealed to the supreme court. Judgment of district court 
affirmed.. 122 N. W. 473. 


Mesrcantite Incorporatinc Company, ET AL v. GEORGE C. 
Junkin, SecrETARY oF State oF THE State or NeE- 
Braska.. No. 16426. 


Appeal from the district court of Lancaster county. This 
action was begun in the district court to recover back an 
oceupation tax paid by plaintiff under protest to defend- 
ant, as secretary of state. From a judgment dismissing 
the petition on demurrer, plaintiff appealed to the supreme 
court. Judgment of district court affirmed. 123 N. W. 
1055. 


State or Nespraska v. Unton Paciric Rartroap Company. 
No. 16534. 5 


Original action in the supreme court to enjoin defend- 
ant from selling intoxicating liquors on its dining and 
buffet cars in its trains passing through Nebraska. Pend- 
ing. 
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Stare or Nepraska v. Curcaco, Burtincron & Quincy 
Ramroap Company. ‘No. 16535. 


Original action in the supreme court to enjoin defend- 
ant from selling intoxicating liquors on its dining and 
buffet cars in its trains passing through Nebraska. Pend- 
ing. 


Strate or Nepraska y. AMERICAN SuRETY COMPANY OF sbicics 
York. No. 16559. 


Appeal from the district court of Lancaster county, 
where application was made by the state of Nebraska for 
a writ of injunction against the surety company, enjoining 
it from transacting or carrying on its business within the 
state of Nebraska. A demurrer of the surety company 
was sustained and the cause dismissed in the district 
court. Whereupon the state of Nebraska appealed to the 
supreme court. Pending. 


Srate or Nepraska v. AMERICAN TELEPHONE & TELEGRAPH 
Company, ET aL. No. 16764. 


Original action in the supreme court for a writ of in- 
junction enjoining each of the defendants from purchasing 
the capital stock or property of any other telephone com- 
pany. Restraining order issued. KH. E. Good appointed 
referee. Pending. 

gies ee 
t 
Srare or NEBRASKA EX REL, WituiAM T. THompson, ATTOR- 
npy GENERAL V. JoHN J. Dononvs, as CHIEF OF 
Porice or THE Ciry or Omana. No. 16802. 


Quo warranto. Original action in the supreme court 
for the purpose of ousting respondent from his office of 
chief of police of the city of Omaha. Pending. 
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State or NEBRASKA EX REL LurHer P. Luppen, yv. Sas R. 
Barron, Avprror or Pustic Accounts or THE STaTE 
or Nepraska. No. 16821. 


Appeal from the district court of Lancaster county, 
where an action in mandamus was brought to compel the 
auditor to draw an order on the state treasurer for the 
sum of $175, amount claimed by relator to be due him for 
services alleged to have been rendered for the Board of 
Education of Normal Schools. Pending. 


Tra E. Taso vy. Lutuer P. Luppen, er au. No. 16858. 


Appeal from the district court of Lancaster county, 
where application was made for a writ of injunction en- 
joining defendants from locating a normal school in the 
city of Chadron, Nebraska. Judgment was entered by the 
district court in favor of defendants, denying the injunc- 
tion and dismissing the action. Pending. 


Stare or NEBRASKA EX REL, GEORGE Sayre v. GzorcE C. 
JuNKIN, aS SEcrETARY or State. No. 16898. 


Mandamus. Original action in the supreme court to 
compel respondent to put relator’s name on the official 
ballot as the Peoples Independent candidate for the_office 
of state senator for the twenty-sixth senatorial district. 
Writ denied. Action dismissed at relator’s costs. 128 N.. 
W. 630. 


Georce D. Fouumer y. Strate or Nepraska.: No. 16931. 


Appeal from the district court of Lancaster county. 
This action was commenced by George D. Follmer to re- 
cover from the state of Nebraska about $2000, for legal 
services of Edwin J. Murfin claimed to be due under the 
terms of a contract entered into by and between Follmer, 
as commissioner of public lands and buildings, and the 
said Murfin. Pending. 
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Included in “‘Gther Offenses’ are a few prosecutions for robbery, 
The greater portion 
of the prosecutions under this head are for minor crimes and mis- 


gambling, blackmail, incest, and cattle stealing. 


demeanors, kone 


OPINIONS OF ATTORNEY GENERAL 
1909-1910 


Supervisors—CHaiRMAN—APPOINTMENT OF COMMITTEES. 


The chairman of a county board of supervisors should be chosen at 
the first regular meeting of the board in each year. 


The county board of supervisors may make its own rules and regula- 
tions regarding committees and appointment of the same. 


C. E. Sandall, Esq., County Attorney of York County, 
York, Neb. 

Dear Sir: I have yours of the 1st instant, in which you 
state that at the general election in 1907 York county 
adopted the township supervisor system, as provided in 
the first four sections of chapter 40, Session Laws of 1907, 
thus changing from the district supervisor system, with 
seven supervisors, to the township supervisor system, with 
twenty supervisors; that a county board of twenty mem- 
bers was accordingly elected at the general election in 1908; 
that, as provided in section 3, chapter 40, it met on the 
second Tuesday thereafter; and that after choosing a chair- 
man, the members proceeded to determine the duration of 
their terms of office as provided in said section 3. You 
ask two questions: 

1. For how long a term does the chairman chosen,.as above desig- 
nated, hold? . 

2. Can the board leave the appointment of committees to a com- 


mittee on rules and appointments, or is the chairman vested with sole 
committee appointing power? 


In answer to your first question, I think the chairman 
chosen by the new board, in the manner designated by you, 
may hold such position during the remainder of the year 
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1908. Section 4483, Cobbey’s Annotated Statutes for 1907, 
referred to by you, provides for the election of a chairman 
at the first regular meeting of each year. For that rea- 
son, I think, it would be safer to comply with this sec- 
tion and elect a new chairman at the first meeting of the 
new year. 

In answer to your second question, I think the county 
board has the right to make its own rules and regulations 
regarding committees and the appointment of the same. 
Tf it wishes to leave the appointment of committees to a 
committee on rules and appointments, which it has created, 
there is no legal obstacle in the way, that I know of. If 
the board saw fit it could, by rule, bestow the full appoint- 
ing power upon its chairman. I know of no statute regulat- 
ing the appointment of committees or providing that the 
same shall be appointed by the chairman of the board. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Asst. Atiy. General. 
December 4, 1908. 


Pure-Foop—Laseitina Packages. 

Lard packed and sold in tin cans or pails, with no indication of the 
contents or weight on the outside, is a violation of the pure-food 
law. 

E. E. Ross, Esq., County Attorney of Merrick County, 

Central City, Neb. 

Dear Sir: I have yours of the 5th instant, in which you 
ask the question as to whether lard packed and sold in tin 
eans or pails, with no indication of the contents or weight 
on the outside, is a violation of the pure-food law of this 
state. 

That portion of the pure-food law referred to is subdivi- 
sion 3, section 8, chapter 63, Session Laws of 1907. The 
law provides that for the purpose of this act an article of 
food shall be deemed to be misbranded if sold for use in 
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Nebraska in package form other than canned goods, when 
contents or weight are not correctly stated on the out- 
side of the package. This provision of law has not been 
construed by our court, although a ease is now pending to 
determine the validity of the law and also as to whether 
it requires the branding of packages of butter with the 
weight thereon. I take the position that the law requires 
articles of that character to be branded with the contents 
and weight. 


The question you propound is to determine whether pails 
or cans of lard come within the exception relating to canned 
goods. This question is not without doubt. I think the 
legislature used the words ‘‘canned goods’’ according to 
their ordinary use and acceptation. I take it that the pails 
of lard are put up in the form of those ordinarily sold, 
and have a tin lid and an exterior tin covering over that. 
Evidently the legislature, in making this exception, re- 
ferred to goods which were canned for the purpose of pre- 
serving the same. Lard does not spoil by being exposed 
to the air. Furthermore, canned goods are commonly un- 
derstood to be a general name for fruits, vegetables, meats 
or fish preserved in hermetically sealed cans. This is the 
definition of canned goods given by Webster’s Interna- 
tional Dictionary and others, so far as I have been able to 
ascertain. Hermetically sealed cans mean those that are 
perfectly closed or made air tight by fusion, so that no gas 
or spirit can enter or escape. 


Consequently, I conclude that goods that are put up in 
pails and buckets, and are not necessarily sealed for the 
purpose of preservation or are not hermetically sealed, do 
not come within the exception of the statute, and that it is 
a violation of the,law to sell lard put up in pails or cans 
in the manner designated by you. This question does not 
arise alone from the sale of lard, but from a multitude of 
articles that are constantly being offered to the public, and 
I know of no way to test the law except by instituting 
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_ prosecutions and getting a decision of the court as soon as 
possible. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
December 9, 1908. 


County Treasurer—Cotiection or Dexinquent Taxes, 


A county treasurer to whom a distress warrant has been forwarded 
should at once proceed to collect the delinquent personal taxes of 
the person against whom it is issued, and remit the proceeds 
thereof to the forwarding treasurer, irrespective of what the delin- 
quent proposes in the way of resistance. 


For wilful failure to execute a distress warrant, as by law provided, 
a county treasurer would be liable to the county aggrieved upon 
his official bond for any damages which such county might sustain 
by reason thereof. 


E. E. Ross, Esq., County Attorney of Merrick County, 
Central City, Neb. 
Dear Sm: I have yours of the 9th instant, in which you 
ask the opinion of this department on the following ques- 
tion: 


“Where the treasurer of this county sends a distress warrant to the 
treasurer of another county, for the purpose of collecting delinquent 
taxes against a party who owes such taxes in this county, but has 
removed to the latter county and now has no property of any kind 
here, is the treasurer who receives the warrant justified in returning 
it because the tax debtor refuses payment and says he will fight the 
matter out in court before settlement will be made, such debtor having 
ample property in the latter county out of which such taxes can be 
made?” 


Section 11,053, Cobbey’s Annotated Statutes for 1907, re- 
quires a county treasurer to collect delinquent personal 
taxes, together with interest and cost of collection, by dis- 
tress warrant and sale of personal property belonging to 
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the person against whom levied, in the manner provided by 
law for levy and sale of personal property on execution. 
Said section further makes it the duty of a county treas- 
urer to issue distress warrants and collect delinquent per- 
sonal taxes of all persons against whom issued, unless such 
persons shall file with the treasurer an affidavit that they 
are unable, by reason of poverty, to pay such taxes, in which 
ease the distress warrants shall not issue until ordered by 
the county board. Thus the duties of a county treasurer 
regarding the collection of delinquent personal taxes are 
free from ambiguity. 

Section 11,057, Cobbey’s Annotated Statutes of 1907, pro- 
vides the manner in which distress warrants shall be issued 
by one county treasurer to another, when the delinquent 
taxpayer has removed from the county in which the tax was 
originally levied. It is as follows: 

“It shall be the duty of the treasurer or his deputy in making the 
return of the distress warrant to note in such return the county to 
which any such delinquent taxpayer may have removed with the date 
of his removal, if he shall be able to ascertain such fact, and it is 
hereby made his duty to make diligent inquiry therefor. It shall be 
the duty of the several county treasurers in the state immediately after 
the return of such distress warrant to issue an alias distress warrant 
to the treasurer of any county in this state into which such taxpayer 
May have removed, or may reside, or in which his personal property 
may be found, who shall proceed to collect said taxes the same as 
upon execution, together with his costs, and after so collecting to for- 


ward the same with such warrant and his return thereon to the treas- 
urer of the proper county.” 


From the foregoing it is plain that the county treasurer 
to whom a distress warrant has been forwarded should at 
once proceed to collect the delinquent personal taxes of the 
person against whom it is issued, and remit the proceeds 
thereof to the forwarding treasurer. It is as much his duty 
to make such collection when the distress warrant has been 
forwarded to him from another county as it is to collect 
delinquent personal taxes levied in his own county. 

Laws of this character should not be construed to mean 
little or nothing. They were intended to effect the collec- 
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tion of delinquent taxes. A county treasurer cannot escape 
his duty under the law by returning the distress warrant to 
the forwarding treasurer and saying to him that the delin- 
quent will not pay but proposes to fight it out in court. It 
is the duty of the treasurer to proceed to collect the tax ir- 
respective of what the delinquent proposes in the way of 
resistance. If a county treasurer refuses to act under such 
circumstances, I think there are at least two remedies for 
his failure to act. First, this being a duty imposed upon 
him by law, it may be enforced by mandamus in a proper 
case. Second, the only endorsement upon the distress war- 
rant that justifies the county treasurer in returning it with- 
out collection is the one that shows no property could be 
found belonging to the delinquent whereon to levy and col- 
lect the same; if this return is made when the delinquent 
really has property, it would be equivalent to making a 
false return, which under section 11,054 makes the officer 
liable for double the amount of taxes, with interest and 
costs, to be recovered in the name of the county. 

Tam also of the opinion.that where such treasurer wilfully 
fails and neglects to perform his duty in matters of this 
kind, he forfeits his right to office and may be re- 
moved therefrom by the proper proceedings. (Session - 
Laws of 1907, ch. 87.) In support of these views see Re- 
port and Opinions of Attorney General 1901-1902, pages 110 
and 176. 

It is my further opinion that a county treasurer who wil- 
fully or negligently fails to execute such warrant, as by 
law provided, would be liable to the county aggrieved upon 
his official bond for any damages which the county might 
sustain by reason thereof. (Report and Opinions of Attor- 
ney General 1903-1904, p. 296; Reports and Opinions of At- 
torney General 1905-1906, p. 172.) 

Very respectfully, 
W. T. Tompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
December 11, 1908. 
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State Treasurer—Payinc Warrants—Apoption or Con- 
STITUTIONAL AMENDMENT AS SpEcIFIC APPROPRIATION. 


The state treasurer has authority to pay warrants drawn for salaries 
of supreme and district judges, established by the recently adopted 
constitutional amendment increasing the number of supreme judges 
and their salaries and the salaries of district judges, and to treat 
the adoption of the amendment as a specific appropriation for the 
amount necessary to pay the inereased salaries named therein. 


Hon. L. G. Brian, State Treasurer, Lincoln, Neb. 
Dear Sir: I am in receipt of your letter of December 


23, submitting the following questions and requesting an 
opinion thereon: 


Have you, as state treasurer, the authority to pay warrants drawn 
for salaries of supreme and district judges, established by the con- 
stitutional amendment adopted at the recent election, and to treat the 
adoption of the amendment as a specific appropriation for the amount 
necessary to pay the increased salaries named therein? 


At the general election held November 3, 1908, there was 
submitted to the voters of the state an amendment to sec- 
tion 5, article 6, constitution, in words and figures follow- 
ing: 


“That at the general election to be held in the state of Nebraska 
in the year 1909, and each six years thereafter, there shall be elected 
three (3) judges of the supreme court, who shall hold their office for 
the period of six years; that at the general election to be held in the 
state of Nebraska in the year 1911, and each six years thereafter, there 
shall be elected three (3) judges of the supreme court, who shall 
hold their office for the period of six years; and at the general elec- 
tion to be held in the state of Nebraska in the year 1913, and each six 
years thereafter, there shall be elected a chief justice of the supreme 
court, who shall hold his office for the period of six years. Provided 
that the member of the supreme court whose term of office expires 
in January 1914, shall be chief justice of the supreme court during 
that time until the expiration of his term of office. And provided 
further, that upon the adoption of these amendments by the electors 
of the state, the governor shall, immediately upon issuing his procla- 
mation declaring said amendments adopted, appoint four (4) judges 
of the supreme court, two (2) of whom shall be appointed to hold said 
office until their successors shall be elected at the general election in 
1909, and have qualified; and the other two (2) shall hold their 
office until their successors shall be elected at the general election 
held in 1911, and have qualified.” (Session Laws, ch. 202, sec. 3.) 
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There was also submitted to the voters of the state, at 
the same time and in the same proposition, an amendment 
to section 13, article 6, constitution, in words and figures 
following: : 

“The judges of the supreme court shall each receive a salary of 
$4,500, and the judges of the district court shall each receive a salary 


of $3,000, per annum payable quarterly.” (Session Laws, ch. 202, 
sec. 5.) 


The vote on these amendments was duly canvassed by 
the state board of canvassers at the time provided by law, 
and the amendments were found to have carried by a very 
large majority. Thereafter Honorable George L. Sheldon, 
governor of Nebraska, on November 30, 1908, in obedience 
to section 5, chapter 3, Compiled Statutes of 1907, issued his 
proclamation declaring said amendments a part of the fun- 
damental law. 

On November 30, 1908, by the authority vested in him 
under the constitutional amendment thus adopted, the gov- 
ernor appointed four judges of the supreme court, all of 
whom qualified and are now serving as supreme judges 
except one, who resigned the next day after taking the oath 
of office, and the vacancy occasioned by his resignation has 
not yet been filled. 

Section 25, article 18, constitution, provides as follows: 

“The auditor shall draw the warrants of the state quarterly for the 
payment of the salaries of all officers under this constitution, whose 


compensation is not otherwise provided for, which shall be paid out 
of any fund not otherwise appropriated.” 


The question you submit cannot be said to be an open 
one in this state at the present time. The question you 
present arose for the first time in this state in State ex rel. 
Roberts v. Weston, reported in 4 Neb. 216. The facts in 
that case were quite analogous to the facts connected with 
the question you submit. The question there involved was 
as to the authority of the state auditor to draw his warrant 
upon the state treasurer for the payment of the salary of 
a state officer when no appropriation therefor had been 


OPINIONS. 9 


made by the legislature. Roberts, the relator, was the at- 
torney general. The office of attorney general, prior to the 
adoption of the constitution of 1875, was purely a statutory 
office and the salary was fixed by statute at $1,000 a year, 
but on November 1 it became a constitutional office and the 
tenure of the incumbent, as well as the compensation, was 
made by the constitution independent of the legislature. 
The compensation was changed from $1,000 to $2,000 by 
the constitution. Only $1,000 per annum had been appro- 
priated by the legislature for the payment of the salary of 
the attorney general, and this left a deficiency of $250 per 
quarter in the fund appropriated by the legislature for the 
payment of the salary of the attorney general. The auditor 
had refused to draw his warrant for the payment of this 
increased salary on the ground there was no appropriation 
made for its payment. The court held it was the duty of 
the auditor to draw the warrant, and commanded him so 
to do. In passing upon the question the court, by Lake, C. J., 
said: 


“1. On the part of the relator it is contended that such authority 
is clearly given by section twenty-five of the schedule of the new con- 
stitution, while on the other hand, the auditor insists that it furnishes 
no authority whatever for him to do so. This section is as follows: 

“Sec. 25. The auditor shall draw the warrants of the state 
quarterly for the payment of the salaries of all officers under this con- 
stitution, whose compensation is not always provided for, which 
shall be paid out of any funds not otherwise appropriated.’ 

“Tf this section is given the effect which the language, by its 
ordinary meaning plainly imports, there would seem to be no doubt 
that it was intended thereby to dispense with the necessity of a 
legislative appropriation in all those cases to which it applies, viz., 
in the payment of salaries of those officers created by the constitu- 
tion, and whose salaries it directs to be paid from the state treasury. 

“It will be observed that all the words here employed are of com- 
mon use, and therefore are to be taken in their plain and ordinary 
sense. The rule is the same in the construction of a constitutional 
provision, in this respect, as in the construction of an act of the 
legislature. 

“It was suggested, however, by the defendant’s counsel, that there 
is a conflict between this section, and the second clause of section 
twenty-two, article three, of the constitution, which provides that, 
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‘no money shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law,’ and therefore both cannot stand. 
But we do not think there is any conflict whatever between them. The 
constitution is the ‘supreme law’ in the state, emanating directly from 
the body of the people; and section twenty-five of the schedule, in 
plain, simple language, appropriates from the treasury sufficient funds, 
not otherwise appropriated, to pay the salaries of all officers within 
its operation, whenever it shall happen that no legislative appropria- 
tion exists. This is, therefore, an appropriation ‘made by law,’ and 
applicable to a specific object. * * * 

“Again, section twenty-five, of the schedule, not only requires the 
payment to be made, but, it also directs that it should be done quar- 
terly, which renders it just as specific, in all essential particulars, 
as it was possible to make it.” 


The rule announced in the foregoing case was reaffirmed 
in the case of State ex rel. Brown v. Weston, 6 Neb. 16. 

Again this question came before the supreme court in 
case of Weston, Auditor, v. Herdman, 64 Neb. 24. Herd- 
man was clerk of the supreme court and ex officio librarian 
of the law and miscellaneous library of the state, and accord- 
ing to section 8, article 4, constitution, he was to receive 
a salary not exceeding $1,500 per annum. No appropriation 
had been made by the legislature for his salary. He had 
made a voucher for his salary and presented the same to the 
state auditor, who refused to draw his warrant therefor on 
the ground that no appropriation had been made by law 
for the same. An application was made for a writ of man- 
damus to compel the auditor to issue this warrant. The 
supreme court, in passing on the question, held as follows: 


“A specific appropriation ‘made by law,’ within the meaning of sec- 
tion 22, article 3, of the constitution of the state of Nebraska, is an 
appropriation made either by direction of the constitution itself, or 
one made by the legislature under the forms and in the manner pre- 
scribed in the constitution for drawing money from the publie treas- 
ury. 

“The appropriation for the salary of the reporter and ex officio clerk 
and librarian of the supreme court is made by section 25, article 16, 
of the constitution, and requires no special legislative enactment.” 


In this case Judge Barnes, commenting upon the opinion 
written therein by Commissioner Oldham, said: 


OPINIONS. 1 


“I fully concur in the opinion of my Brother Oldham in this 
ease. This court has held in State v. Weston, 4 Neb. 216, and in State 
v. Weston, 6 Neb. 16, that no specific legislative appropriation is 
necessary to authorize the auditor to draw his warrant for the pay- 
ment of the salaries of those officers created by and whose salaries 
are fixed in, the constitution.” 


It is apparent from the foregoing amendments adopted 
by the people at the last general election, and now forming 
a part of the constitution of the state, that the salary of the 
supreme judges is $4,500 per annum and the salary of the 
district judges is increased from $2,500 to $3,000. The ten- 
ure of these offices, as well as the compensation, is fixed by 
the constitution, and both the judges appointed and those 
who were formerly members of the supreme court had their 
salaries fixed as soon as the constitutional amendments were 
declared adopted and became a part of the fundamental law. 
They fall clearly within the rule announced in the cases cited. 
The people, by the adoption of the constitutional amend- 
ment, made the necessary appropriation. It is not an ap- 
propriation made by one department of government alone, 
but by the people themselves, who created all is depart- 
menis of government. 

It is my opinion that you are entirely warranted by law 
in paying vouchers duly drawn against you therefor. 

Very respectfully, W. T. THompson, 

December 24, 1908. Attorney General. 


Avpiror or Pusiic Accounts—ApProvinc VoucHERS— 
ApoptTion oF ConsTiITuTIONAL AMENDMENT AS SPECIFIC 
APPROPRIATION. 


The auditor of public accounts has. authority. to approve vouchers for 
salaries of supreme and district judges, established by the recently 
adopted constitutional amendment, increasing the number of su- 
preme judges and their salaries and the salaries of district judges, 
and to treat the adoption of the amendment as a specific appropria- 
tion for the amount necessary to pay the increased salaries 
named therein. 
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Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lincoln 
Neb. 
Dear Sir: I am in receipt of your letter of December 
23, submitting the following questions and requesting an 
opinion thereon: 


Have you, as auditor of public accounts, the authority to approve 
vouchers for salaries of supreme and district judges, established by 
the constitutional amendment adopted at the recent election, and to 
treat the adoption of the amendment as a specific appropriation for 
the amount necessary to pay the increased salaries named therein? 


At the general election held November 3, 1908, there was 
submitted to the voters of the state an amendment to sec- 
tion 5, article 6, constitution, in words and figures follow- 
ing: ; 


- “That at the general election to be held in the state of Nebraska in 
the year 1909, and each six years thereafter, there shall be elected 
three (3) judges of the supreme court, who shall hold their office for 
the period of six years; that at the general election to be held in the 
state of Nebraska in the year 1911, and each six years thereafter, there 
shall be elected three (3) judges of the supreme court, who shall hold 
their office for the period of six years; and at the general election to be 
held in the state of Nebraska in the year 1913, and each six years there- 
after there shall be elected a chief justice of the supreme court, who 
shall hold his office for the period of six years. Provided that the mem- 
ber of the supreme court whose term of office expires in January 1914, 
shall be chief justice of the supreme court during that time until the ex- 
piration of his term of office. And provided further, that upon the adop- 
tion of these amendments by the electors of the state, the governor 
shall, immediately upon issuing his proclamation declaring said amend- 
Ments adopted, appoint four (4) judges of the supreme court, two 
(2) of whom shall be appointed to hold said office until their suc- 
cessors shall be elected at the general election in 1909, and have quali- 
fied; and the other two (2) shall hold their office until their successors 
shall be elected at the general election’ held in 1911, and have 
qualified.” (Session Laws, ch. 202, sec. 3.) : 


_ There was also submitted to the voters of the state, at the 
same time and in the same proposition, an amendment to 
section 13, article 6, constitution, in words and figures fol- 
lowing: 


“The judges of the supreme court shall.each receive a_salary of 
$4,500, and the judges of the district court shall each receive a salary 
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of $3,000, per annum payable quarterly.” (Session Laws, ch. 202, 
sec. 5.) 

The vote on these amendments was duly canvassed by the 
state board of canvassers at the time provided by law and 
the amendments were found to have carried by a very large 
majority. Thereafter Honorable George L. Sheldon, gov- 
ernor of Nebraska, on November 30, 1908, in obedience to 
section 5, chapter 3, Compiled Statutes of 1907, issued his. 
proclamation declaring said amendment a part of the funda- 
mental law. 

On November 30, 1908, by the authority vested in him 
under the constitutional amendment thus adopted, the gov- 
ernor appointed four judges of the supreme court, all of 
whom qualified and are now serving as supreme judges ex- 
cept one, who resigned the next day after taking the oath 
of office, and the vacancy occasioned by his resignation has 
not yet been filled. 

Section 25, article 18, constitution, provides as follows: 

“The auditor shall draw the warrants of the state quarterly for 
the payment of the salaries of all officers under this constitution, 


whose compensation is not otherwise provided for, which shall be paid 
out of any fund not otherwise appropriated.” 


The question you submit cannot be said to be an open one 
in this state at the present time. The question you present 
arose for the first time in this state in State ex rel. Rob- 
erts v. Weston, reported in 4 Neb. 216. The facts in that 
case were quite analogous to the facts connected with the 
question you submit. The question there involved was as 
to the authority of the state auditor to draw his warrant 
upon the state treasurer for the payment of the salary of a 
state officer when no appropriation therefor had been made 
by the legislature. Roberts, the relator, was the attorney gen- 
eral. The office of attorney general, prior to the adoption 
of the constitution of 1875, was purely a statutory office 
and the salary was fixed by statute at $1,000a year, but on 
November 1 it became a constitutional office and the tenure 
of the incumbent, as well-as the compensation, was made by 
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the constitution independent of the legislature. The com- 
pensation was changed from $1,000 to $2,000 by the consti- 
tution. Only $1,000 per annum had been appropriated by 
the legislature for the payment of the salary of the attorney 
general, and this left a deficiency of $250 per quarter in the 
fund appropriated by the legislature for the payment of the 
salary of the attorney general. The auditor had refused to 
draw his warrant for the payment of this increased salary, on 
the ground there was no appropriation made for its” pay- 
ment. The court held it was the duty of the auditor to 
draw the warrant and commanded him so to do. In 
passing upon the question the court, by Lake, C. J., said: 


“1. On the part of the relator it is contended that such authority 
is clearly given by section twenty-five of the schedule of the new 
constitution, while on the other hand, the auditor insists that it 
furnishes no authority whatever for him to do so. This section is 
as follows: 

“Sec. 25. The auditor shall.draw the warrants of the state 
quarterly for the payment of the salaries of all officers under this 
constitution, whose compensation is not otherwise provided for, 
which shall be paid out of any funds not otherwise appropriated.’ 

“If this section is given the effect which the language, by its 
ordinary meaning plainly imports, there would seem to be no doubt 
that it was intended thereby to dispense with the necessity of a 
legislative appropriation in all those cases to which it applies, viz., 
in the payment of the salaries of those officers created by the consti- 
tution, and whose salaries it directs to be paid from the state treas- 
ury. 

“Tt will be observed that all the words here employed are of com- 
mon use, and therefore are to be taken in their plain and ordinary 
sense. The rule is the same in the construction of a constitutional 
provision, in this respect, as in the construction of an act of the 
legislature. 

“It was suggested, however, by the defendant’s counsel, that there 
is a conflict between this section, and the second clause of section 
twenty-two, article three, of the constitution, which provides that, 
‘no money shall be drawn from the treasury except in pursuance of 
a specific appropriation made by law,’ and therefore both cannot 
stand: But we do not think there is any conflict whatever between 
them. The constitution is the ‘supreme law’ in the state, emanating 
directly from the body of the people, and section twenty-five of the 
schedule, in plain, simple language, appropriates from the treas- 
ury sufficient funds, not otherwise appropriated, to pay the salaries 
of all officers within its operation, whenever it shall happen that no 
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legislative appropriation exists. This is, therefore, an appropria- 
tion ‘made by law,’ and applicable to a specific object. * * * 


“Again, section twenty-five, of the schedule, not only requires the 
payment to be made, but, it also directs that it should be done quar- 
terly, which renders it just as specific, in all essential particulars, as 
it was possible to make it.” 


The rule announced in the foregoing case was reaffirmed 
in the ease of State ex rel. Brown v. Weston, 6 Neb. 16. 

Again this question came before the supreme court in 
ease of Weston, Auditor, v. Herdman, 64 Neb. 24. Herd- 
man was clerk of the supreme court and ex officio librarian 
of the law and miscellaneous library of the state, and ac- 
cording to sectior 8, article 4, constitution, he was to re- 
eeive a salary not exceeding $1,500 per annum. No appro- 
priation had been made by the legislature for his salary. 
He had made a voucher for his salary and presented the 
same to the state auditor, who refused to draw his warrant 
therefor on the ground that no appropriation had been made 
by law for the same. An application was made for a writ 
of mandamus to compel the auditor to issue this warrant. 
‘he supreme court, in passing on the question, held as fol- 
lows: t 


“A specific appropriation ‘made by law,’ within the meaning of 
section 22, article 3, of the constitution of the state of Nebraska, 
is an appropriation made either by direction of the constitution it- 
self, or one made by the legislature under the forms and in the 
manner prescribed in the constitution for drawing money from the 
public treasury. 

“The appropriation for the salary of the reporter and cz officio 
clerk and librarian of the supreme court is made by section 25, 
article 16, of the constitution, and requires no special legislative 
enactment.” 


In this case Judge Barnes, commenting upon the opinion 
written therein by commissioner Oldham, said: 


“I fully concur in the opinion of my Brother Oldham in this case. 
This court has held in State v. Weston, 4 Neb. 216, and in State v. 
Weston, 6 Neb. 16, that no specific legislative appropriation is neces- 
sary to authorize the auditor to draw his warrant for the payment 
of the salaries of those officers created by, and whose salaries are 
fixed in, the constitution.” 
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It is apparent from the foregoing amendments adopted 
by the people at the last general election, and now forming a 
part of the constitution of the state, that the salary of the 
supreme judges is $4,500 per annum and the salary of the 
district judges is increased from $2,500 to $3,000. The 
tenure of these offices, as well as the compensation, is fixed 
by the constitution, and both the judges appointed and those 
who were formerly members of the supreme court had their 
salaries fixed as soon as the constitutional amendments were 
declared adopted and became a part of the fundamental law. 
They fall clearly within the rule announced in the cases cited. 
The people, by the adoption of the constitutional amend- 
ment, made the necessary appropriation. “It is not an appro- 
priation made by one department of government alone, but 
by the people themselves, who created all the depart- 
ments of government. 

It is my opinion that you are entirely warranted by law 
in approving vouchers presented by the judges for these in- 
ereased salaries. 

Very respectfully, W. T. THompson, 

December 29, 1908. Attorney General. 


RELEASE OF MorreacE—REcorpING CERTIFICATE OF AvuTHEN- 
TICATION. 

A certificate of an officer attached to a release of mortgage executed 
by the executor of the estate of a mortgagee, certifying that such 
executor is the existing, qualified and acting executor of the 
estate of the deceased, is entitled to be recorded as a part of the 
instrument to which it appertains. 


J. H. Grosvenor, Esq., County Attorney of Hamilton 
County, Aurora, Neb. 
Dear Sir: I am in receipt of your letter of recent date, 
submitting the following proposition and requesting an 
opinion thereon: 


Is a certificate of an officer attached to a release of mortgage- 
executed by the executor of the estate of a mortgagee, certifying: 
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that such executor is the then existing qualified and acting executor 
of the estate of the deceased, entitled to record as a part of the 
authentication of the release or whether it should be treated as a 
separate instrument, entitled to be recorded in a record separate 
and apart from the release and separately indexed, and whether 
it furnishes a reasen for an additional fee for indexing the same? 


It is my opinion that such a certificate as above described 
goes to the authority of the one executing the release and is 
a mere incident to and a part of it, that if it is entitled to 
record at all in the office of the recorder it is entitled to 
be recorded as a part of the instrument to which it apper- 
tains, and that there is no authority in law for separately 
recording and indexing the same or in charging an extra 
fee for extra indexing in a record separate and apart from 
the record of the release. 

Very respectfully, W. 'l. THompson, 

December 30, 1908. Attorney General. 


County ATTORNEY—StTOCKHOLDER OF TELEPHONE 
Company. 

A duly elected county attorney, who is also a president, director and 
stockholder of a telephone company rendering telephone service to 
the various county officers which are paid for by the county. is 
not disqualified from holding the office of county attorney or 
subject to the charge of violating the law prohibiting county of- 
ficers from being pecuniarily interested in contracts executed by 
@ county. 


Mr. E. E. Stanton, Stromsburg, Neb. 

Dear Sir: I have your letter of the 28th instant, in 
which you state that you were elected county attorney of 
Polk county at the last election; that you are president, 
director and stockholder of the Polk County Telephone Com- 
pany, a corporation that is furnishing telephone service to 
the various county officers by installing telephones in their 
offices; that no express contract is entered into by the county 
for this service, but that the county officers order the tele- 
phones placed in their offices and pay for the same; and that 
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said officers then render expense bills to the county for the 
telephones, the same as they do for postage, express, freight 
ete. You wish an opinion from this department as to 
whether, under the facts stated, your connection with the 
telephone company disqualifies you from acting as county 
attorney or subjects you to the charge of violating the fol- 
lowing statute: 


“No county officer shall in any manner, either directly or in- 
directly, be pecuniarily interested in or receive the benefit of any 
contracts executed by the county for the furnishing of supplies, or 
any other purpose; neither shall any county officer furnish any sup- 
plies for the county on order of the county board without contract.” 
{Cobbey’s Annotated Statutes, sec. 4469.) 


This statute is simply declaratory of the common law. 
County officials cannot participate in the benefits of con- 
tracts entered into by the county. Neither can county of- 
ficers contract in a dual capacity, both for the county and 
as officers of private corporations. The courts have gener- 
ally held that contracts made in violation of this rule are 
against public policy, and hence unenforceable. This rule 
is beneficent in purpose, should be zealously maintained 
and should be strictly applied to every case falling within 
its principle. 

But the question here is, do the facts stated bring the 
case submitted within the inhibition of the statute. There 
is no express contract and, without going into the question 
as to whether there is an implied contract on the part of 
the county to pay for the telephones, the most that can be 
said is that you, as a director of the company, might receive 
a larger dividend on your stock by reason of the county of- 
ficers using the telephones. If the facts submitted by you 
related to a private corporation, strictly so called, I should 
hold it was a violation of this statute for you to act as a 
director and stockholder in the telephone company and also 
act as county attorney. But this telephone company is not 
a private corporation properly so called. It is even more 
than a public service corporation, like a gas, water or elec- 
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tric light company. It is a common carrier, the same as a 
railroad company, and its services must be supplied to all 
alike without discrimination. (State ea rel. Webster v. 
Nebraska Telephone Co. 17 Neb. 126; Western Union Tele- 
graph Co. v. Call Publishing Co. 44 Neb. 326.) The amend- 
ment to the constitution creating the railway commission 
provides as follows: 

“The powers and duties of such commission shall include the 
regulation of rates, services and general control of common carriers 


as the legislature shall provide by law.’’ (Cobbey’s Annotated Statutes, 
sec. 690.) 


Section 10,650, Cobbey’s Annotated Statutes, confers upon 
the commission the power to regulate the rates and services 
of common carriers, and section 10,652 makes the term 
‘‘ecommon earriers’’? include telephone companies and 
others engaged in the transmission of messages. 

Thus, it will be seen that the rates and services of 
telephone companies are subject to regulation by law, 
and permission to increase or diminish the same must 
first be obtained on application to the railway commission. 
Under the law the services of telephone companies must 
be supplied to all alike and without discrimination in 
charges or rates. Hence, the element of profit contem- 
plated by the making of the ordinary contract cannot en- 
ter into agreements to pay for services rendered by com- 
mon carriers. 

The statute under consideration was evidently designed 
to prevent county officers from participating in the bene- 
fits of contracts made by the county in the purchase of 
supplies or the rendition of services, wherein the element 
of profit is contemplated by those furnishing the same. 
The telephone company could not lawfully contract with 
the county for a greater or lesser rate than it could with 
any citizen for the same service. Consequently, the pecun- 
jary advantage accruing to the county officer sought to be 
prohibited by this statute is entirely eliminated in the case 
presented. The telephone company would be compelled to 
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install its telephones in the county offices upon the demand 
of the proper authorities. If the company, without good 
cause, withdrew this service or refused to furnish it, it 
could be compelled by mandamus to furnish the same. By 
analogy I think the following is in point: 

“Under section 629 of the Civil Code, a gas company, engaged in 
the business of furnishing gas to consumers generally for profit, in 
the city of Sacramento, is bound to furnish it to the city upon 
demand; and having furnished it, the city is liable for the rea- 
sonable value thereof, although the mayor of the city is a stock- 
holder in and president of the gas company, and section 211 of the 
city charter inhibits its officers from being interested in any con- 
tracts or sales to the city involving the payment of money from its 
treasury.” (Capital Gas Co. v. Young, 109 Cal. 140.) 


The service of the telephone company being one which 
the law requires to be rendered on demand, and the rates 
and charges therefor being regulated by law and subject 
to the control and regulation of the railway commission, 
I think it would be an extreme and unwarranted construe- 
tion of the statute to hold, under the facts stated by you, 
that your connection with the telephone company would 
disqualify you for holding the office of county attorney 
or justly subject you to a charge of violating the law. 

Very respectfully, 
W. T. THomeson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
December 30, 1908. 


SupEeRvisoRsS—DETERMINING TERM OF OFFICE. 


After the proposition of township supervisors shall have been adopted 
by the legal voters, and the requisite number of supervisors elected, 
the term of office of the various supervisors shall be determined by 
lot and not by motion. 


C. E. Sandall, Esq., County Attorney of York County, 
York, Neb. 
Dear Sir: I have yours of the 30th instant, in which 
you submit in substance the following statement: 
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The county board of York county, on petition of legal voters, 
caused to be submitted to the voters thereof the question of town- 
ship supervisors under the provisions of sections 71 to 81, inclusive, 
article 4, chapter 18, Compiled Statutes of 1907. The proposition for 
township supervisors was adopted by a majority of the legal voters 
at the general election held in the year 1907. At the general elec- 
tion of 1908 supervisors were elected for each of the twenty townships 
and wards of cities in the county. On the second Tuesday after their 
election they assembled at the county seat, chose one of their num- 
ber as chairman, and undertook to decide the term for which each 
should hold his office. The following record was made in relation 
thereto: 

“The matter of determining the long and short terms for the 
Members elect was then taken up. Supervisor Bittinger moved that 
the members elected from the odd numbered townships serve for one 
year, and those elected from the even numbered townships serve for 
two years. ‘The motion, being duly seconded, prevailed.” 


The question you propound is as follows: 


“Ts this action of the board in accordance with the provisions of 
the law for determining the terms of office for the various super- 
visors, and if not what action should the supervisors take in the 
premises?” 


The law relating to this matter is as follows: 


“If it shall appear by the returns of said election that a majority 
of the legal voters of such county voting at such election are for 
township supervisors, then at the next general election after the 
adoption of township supervisors one supervisor shall be elected from 
each township and one from each ward of each city of the first and 
second class and on the second Tuesday after such election the super- 
visors so elected shall assemble at the county seat of said county and 
after choosing a chairman from among their number shall proceed to 
divide themselves by lot into two classes as equal in number as pos- 
sible. The members of class one shall hold their office for one 
year, those of class two for two years, and at every general election 
thereafter supervisors shall be elected to succeed those whose terms 
expire and such supervisors shall hold office for two years or until 
their successors are elected and qualified.’ (Compiled Statutes of 
1907, ch. 18, art. 4, sec. 73.) 


In my judgment the action taken by the board does not 
eomply with the provisions of the law. The terms of 
office are fixed at one and two years. The law requires 


that the supervisors determine by lot who shall serve for 
the long term and who shall serve for the short term. The 
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supervisors undertook to determine this matter by mo- 
tion. In other words, they adopted a method of their 
own instead of the one prescribed by statute. Hence, their 
action in this matter is void. 

When they meet on January 12, 1909, in my judgment, 
they should decide the term for which each shall hold 
office, as prescribed by the statute, and that is by lot. If 
there are twenty members they should divide themselves 
into two classes, of ten each. This may be done by writing 
the words ‘‘class one’’ upon ten slips and the words ‘‘class 
two‘‘ upon ten slips, and placing them in a hat. When 
they are well shaken each supervisor may draw a slip, 
which will determine the class to which he belongs. All 
of the supervisors drawing the slips designated ‘‘class 
one’’ shall hold office for one year, and those drawing the 
slips designated ‘‘class two’’ shall hold office for two 
years. A record should be made showing who are entitled 
to the short term and who are entitled to the long term. 
This record will be the guide for ascertaining the vacan- 
cies which shall be filled at the coming elections. When 
the terms of office are fixed in this manner, they are as 
binding as if the supervisors had been elected for specific 
terms prescribed by statute. The statute with reference 
to matters of this kind is mandatory and should be strictly 
followed. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
December 31, 1908. 


State Lanps—Conpemnation—Pvsiic Roaps. 
Public lands of the state cannot be condemned for road purposes, 
but may be purchased subject to approval of board of educational 
lands and funds, 
Hon. H. M. Eaton, Commissioner of Public Lands and 
Buildings, Lincoln, Neb. 
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Dear Sir: I have yours of the 2nd instant, enclosing 
notice sent you by the county clerk of Boone county. It 
advises you that condemnation proceedings for the laying 
out of a road have been instituted in Boone county, which 
affect section 16 of the school lands of this state. You 
wish to know if these proceedings are legal and what you 
should do in the premises. 

I have none of the papers except the notice, and hence 
cannot pass upon the legality of the steps taken in so far 
as they affect all the parties concerned. The public lands 
of the state cannot be condemned for road purposes. There 
is no express statutory authority for their condemnation. 
Our supreme: court recently held as follows: 


“The statutes of this state, relating to the establishment of public 
roads, do not authorize the taking of public lands for road purposes 
not on section lines.” ( State v Boone County, 110 N. W. 629.) 


However, since the rendition of this decision our last 
legislature passed an act, to-wit, section 10,367, Cobbey’s 
Annotated Statutes of 1907, which provides for the sale 
of school lands for road purposes. Under this law the 
county commissioners, or supervisors as the case may be, 
or a majority of them, shall make an appraisement of the 
lands sought to be purchased for road purposes and report 
the same to the board of educational lands and funds. If 
such lands are under lease or contract for sale an assign- 
ment in writing should be procured from the Iessee or 
contract holder. The appraiser should also appraise the 
damages to the state by reason of the establishment of 
the road, in addition to the value of the land. So far as 
the state is concerned, no application for the purchase of 
lands for: road purposes shall become effective until ap- 
proved by the board of educational lands and funds, and 
all appraisements in reference thereto shall be subject to 
review by the state board. If an assignment cannot be 
procured from the lessee or sale contract holder his inter- 
est may be condemned, as provided by law for the con- 
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demnation of other lands for such purposes. 

The condemnation proceedings referred to by you are 
proper so far as the rights of the lessee or contract holder 
are concerned, but cannot in any way affect the rights of 
the state. In other words, there is only one way known 
to the law by which the rights of the state in the land 
designated may be procured, and that is by purchase sub- 
ject to approval by the board of educational lands and 
funds in the manner specified in this law. 

Hence, I think it proper for you to notify the authorities 
seeking to appropriate this land that they must follow 
the procedure herein referred to for the purchase of said 
lands for road purposes, and that the appraisement of the 
same is subject to the approval and review of the board of 
educational lands and funds. 

Very respectfully, 
W. T. TuHompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
January 4, 1909. 


Fuerrive From Justice —Preriminary Heartnc—F rs or 
WITNESSES. 
A fugitive from justice is entitled to a preliminary examination 


wheie complaint has been filed before a justice of the peace and 
a requisition has been procured thereunder. 


Mileage of witnesses procured from outside the state, for a pre- 
liminary hearing, may be paid by the state. 
R. J. Harper, Esq., County Attorney-elect of Furnas Coun- 
ty, Beaver City, Neb. 

Dear Sir: I have yours of the 4th instant, in which you 
state that a complaint was filed in the justice court at Ox- 
ford charging A. J. Heather with the crime of obtaining 
money under false pretenses; that a warrant was issued, 
and requisition proceedings had under which he was ar- 
rested in the state of Colorado and brought back to this 
state; and that the sheriff made a return on the warrant 
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before the county. judge of your county. You say the ac- 
cused is demanding a preliminary examination, that this 
has been denied him on the ground that he is a fugitive 
from justice, and that for such reason is not entitled to 
a preliminary examination. You ask, ‘‘Is he entitled to a 
preliminary examination under these facts?’’ 

This question calls for a construction of section 2757, 
Cobbey’s Annotated Statutes of 1907, which is as follows: 

“No information shall be filed against any person for any of- 
fense until such person shall have had a preliminary examination 
therefor as provided by law, before a justice of the peace or other 
examining magistrate or officer, unless such person shall waive his 
right to such examination; Provided, however, that information may 
be filed without such examination against fugitives from justice, and 
any fugitive from justice against whom an information shall be filed 
may be demanded by the governor of said state of the executive 
authority of any other state or territory, or of any foreign gov7rn- 
ment, in the same manner, and the same proceedings may be had 
thereon, as provided by law in like cases’ of demand upon indict- 
ment filed.’ 

I think that under this section an information might 
have been filed against the accused in the district court, 
charging him with this offense and stating therein that 
he was a fugitive from justice, and that upon the filing 
of such an information and the proper application therefor 
a requisition could have been obtained, but I do not think 
this section applies to a case where a complaint is filed 
charging the offense before a justice of the peace and a 
requisition is procured thereunder. 

Under the facts stated by you I think the accused is 
entitled to a preliminary hearing. Furthermore, I think 
such hearing ought to be granted him before the magis- 
trate who issued the warrant. I know of no law providing 
for the making of a transcript and transferring such a case 
eommenced before a justice of the peace to another tri- 
bunal until such preliminary hearing has been granted or 
waived by the accused. It is probable, if this cannot be 
accorded him before the magistrate issuing the warrant, 
that a new complaint, charging the same offense, could be 
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filed and a hearing granted before another tribunal. 

You also state that in case of a preliminary hearing the 
state must necessarily procure some witnesses from the 
state of Colorado, and you ask whether the county has the 
right to pay the mileage of witnesses procured from out- 
side this state. Our court has held as follows: 

“While the state might not be able to compel their attendance, yet 
if they saw fit to yield obedience to, its request in the form of a sub- 
poena, we can-see no.-possible’ reason why they should not be treated 
as any other witness, and their fees necessarily paid by the state, 
taxed accordingly. Hutchins v. State, 8 Mo. 288.” (Ried v. State, 
19 Neb. 696.) 

While this applies to witnesses procured at trials in the 
district court, I see no reason for applying a different rule 
for witnesses procured for a preliminary hearing. How- 
ever, I think the public prosecutor ought to exercise care 
in calling witnesses from outside the state, and practice 
rigid economy in cases of this kind. ' 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
January 6, 1909. 


JUSTICE OF THE PEacE—ViLLacE TRUSTEE. 


The offices of justice of the peace and of village trustee may be law- 
fully held by the same person at the same time. 
E. BE. Ross, Esq., County Attorney of Merrick County, 
Central City, Neb. 

Dear Sm: In reply to your letter of recent date, inquir- 
ing as to whether one can lawfully hold the offices of jus- 
tice of the peace and of village trustee at the same time, 
I will say it is the opinion of this department that he may. 
There appears to be no inconsistency in the functions of 
the two offices so as to render them incompatible under the 
common law rule, which prohibits one person from hold- 
ing two offices the duties of which are incompatible. 
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Neither does there seem to be any constitutional inhibi- 
tion upon their being held by the same person. 

It is true that the powers of the government of this state 
are divided by constitution into three distinct departments, 
to-wit., the legislative, executive and judicial, and that it is 
further provided by the constitution as follows: 

“No person or collection of persons, being one of these depart- 


ments, shall exercise any power properly belonging to either of the 
other, except as hereinafter expressly directed or permitted.” 


It is also true that the office of justice of the peace is a 
judicial office not only in fact but also within the mean- 
ing of the constitution, for it is expressly mentioned therein 
as a judicial office. On the other hand, the office of village 
trustee, while it is in fact a legislative office, is not such an 
one as is referred to in the provisions of the constitution, , 
for in the next section of the constitution following the 
one above quoted it is expressly provided that the legisla- 
tive authority is vested in a senate and a house of vepre- 
sentatives. 

In support of the views herein expressed I cite the 
ease of People v. Provines, 34 Cal., 520. Article 3, consti- 
tution of California, is in the following words: 

“The powers of government of the state of California shall be 
divided into three separate departments—the legislative. the execu- 
tive and judicial—and no person charged with the exercise of powers 
properly belonging to one of these departments shall exercise any 
functions appertaining to either of the others, except in the cases 
hereinafter expressly dirécted or permitted.” 

This article is, in substance, identical with article 2, con- 
stitution of this state. In construing same the supreme court 
of California held: 

“The third article of the constitution means that the powers of 
the .state government—not ‘the -local» government ‘thereafter to be 
created by the legislature—shall be divided into three departments, 
and that the members of one department shall have no part in the 
management of the affairs of either of the other departments, except 
in the cases hereinafter expressly directed or permitted. 

“The departments of which it speaks and in respect to which it 
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provides that no person employed in one shall be employed in either 
of the other two, are the departments of the state government, as 
expressly defined and limited in the constitution, and means that no 
Member of the legislative department, as defined in the constitu- 
tion, shall at the same time be a member of the executive or judicial 
department, as therein defined, and vice versa. Burgoyne v. Board of 
Supervisors of San Francisco, 5 Cal., 191, and the series of cases 
down to and including Sanderson’s Case, 30 Cal., 160, so far as they 
assert a different rule of interpretation, are overruled.’” ( People v. 
Provines, 34 Cal. 520.) 


In said case it was held that there was nothing in said 
third article, constitution, which prohibited the police judge 
of the city and county of San Francisco from holding and 
performing the duties of the office of police commissioner 
of said city and county as ex officio officer. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grorcze W. Ayrss, Asst. Atty. General. 

January 6, 1909. 


PersonaL Property—Omission From Tax-List—Listep Iy 
Wrone Scuoon District. 
Omitted personal property may, by the county assessor or the county 


clerk, be placed on the tax-list and taxes levied against the same for 
the current year only. 


Where an assessor has listed personal property in one school dis- 
trict when in fact it is taxable in another, he may correct such 
error before the tax is paid and credited to the wrong school 
district. 


Where such erroneous school district tax has been paid, and the tax 
of the correct district is greater, the county or school district has 
no remedy against the person charged with the payment of the tax, 
but may recover the amount actually paid from the district so re- 
ceiving the same. 


A. V. Thomas, Esq., County Attorney of Butler County, 
David City, Neb. 
Dear Srr: I have your favor of the 21st ultimo, sub- 
mitting the following questions and requesting an opinion 
thereon: 
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“1, Where the assessor has failed to procure a schedule of per- 
sonal property from a resident of the county, and the tax-list is 
made up and turned over to the county treasurer before such omis- 
sion is discovered, is there any way to prevent such property from 
escaping taxation for that year? If so what is the procedure?” 

“2. Where the assessor has listed personal property as in one school 
district when in fact it is taxable in another, and such error is not 
discovered until after the tax-lists are made up and taxes become 
delinquent, may such error be corrected? If so by whom? If such 
erroneous school district tax has been paid and the tax of the cor- 
rect district is greater, what remedy has the county or school dis- 
trict?” 

In answer to your first proposition will say it is the 
opinion of this department that there is no legal way by 
which omitted personal property may be placed on the 
tax-list and taxes levied against same for any year other 
than the current year. From this it necessarily follows that 
in many instances such property will escape taxation. How- 
ever, there is a statutory provision in this state, as follows: 

“That the county assessor or county clerk may, at any time, 
add to the tax rolls any property omitted therefrom for the cur- 
rent year.”’ (Compiled Statutes of 1907, ch. 77, art. 1, sec. 132.) 


So where the omission is discovered during the current 
year for which the omitted property should have been 
placed on the tax-list, such mistake may be rectified by 
either the county assessor or county clerk. 

Answering your second question will say that where the 
assessor has listed personal property in one school district 
when in fact it is taxable in another, the assessor may, if 
the error is discovered before the tax is paid and credited 
to the wrong school district, correct such error by changing 
thé name of the district to which the tax is payable, but 
there should be no change made in the amount of tax after 
the tax-list is made up and the taxes have become delin- 
quent. 

If such school district tax has been paid the payment 
thereof by the person charged with the payment of same 
frees him from any further liability to pay tax on the prop- 
erty so assessed, even though the amount of such tax is less: 


30 REPORT OF THE ATTORNEY GENERAL. 


than it should have been and though it is received by the 
wrong school district, but it is probable that the school dis- 
trict really entitled to receive such tax can recover from 
the district, which actually does receive it, the amount so 
received. 
Very respectfully, 
W. T. THompson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
January 6, 1909. 


Summons To Juror—SERVICE. 


Copy of summons to a juror, issued under the provisions of section 
662, Code of Civil Procedure, need not contain all the names set 
out in the original summons; it is sufficient if it contains the 
name of the juror served and is in other respects an exact copy 
of the original. 


W. C. Ramsey, Esq., County Attorney of Cass County, 
Plattsmouth, Neb. 

Dear Simm: This department is in receipt of your letter 
of January 4, in which you ask for an opinion upon the 
meaning, and for a construction, of section 662 Code of 
Civil Procedure, being section 1679 of Cobbey’s Annotated 
Statutes. 

This section of the code expressly provides that the copy 
of the order served upon each person shall contain only 
the name of the person served and not the name of any other 
petit juror. I suggest that the sheriff make the service in 
the way and manner provided by the code, that is by serv- 
ing upon each juror a copy of the original order which shall 
be a full and true copy, with the exception that the copy 
served upon each person shall contain only the name of 
the person served and not the names of the entire jury list. 
The sheriff’s certificate on each copy cam show the facts 
in the case, that is that it is a true copy of the original 
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order, except that the names of the jurors, other than the 
one served, are omitted therefrom. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grorcr W. Ayrus, Asst. Atty. General. 
January 8, 1909. 


ConstituTionAL AMENDMENTS—Canvass or Returns. 


The state board of canvassers is the legally constituted body to make 
the canvass of returns on constitutional amendments. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 
Dear Sir: I have your communication of January 8, as 
follows: 


“The state board of canvassers met on the third Monday after the 
general election held November 3, 1908, and canvassed the returns 
on the constitutional amendments submitted to the voters at that 
election. The board found that a majority of all voters at said elec- 
tion favored the adoption of the amendments relating to the invest- 
ment of educational funds and the increase of the membership of the 
supreme court. Thereupon, the result of said canvass was duly certi- 
fied to the governor, who, within ten days thereafter, made a finding 
that said amendments had received a majority of the votes cast at 
said election and issued his proclamation declaring said amendments 
to be a part of the constitution of this state. Thereafter the governor 
appointed four judges of the supreme court, as provided by the 
amendment relating to judicial powers. 

“The right of the state board of canvassers to canvass the re- 
turns on these amendments has been questioned, and the regularity 
and legality of the proceedings in pursuance thereof have been as- 
sailed. I would like the opinion of your department concerning the 
regularity and legality of these proceedings.” 


Chapter 3, Compiled Statutes of 1907, prescribes the man- 
ner in which amendments to the constitution may be pro- 
posed and submitted to the electors for adoption or rejec- 
tion. Section 4, of that chapter, relates to the canvass of 
the returns on amendments and, so far as is material to 
this question, is as follows: 


“The judges and clerks of election shall make return to the 
county clerk of their respective counties of the following facts: First, 
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the number of electors voting at such general election at which such 
amendments were voted upon; Second, the number of electors who 
voted for said amendment or amendments; Third, the number of 
electors who voted against said amendment or amendments. The 
several county clerks in the different counties shall make return to 
the board of state canvassers, provided for in section 53 of chapter 
26 of the Compiled Statutes of 1905, in the same manner and within 
the same time that they are required to make return of votes cast 
for officers mentioned in said last named section, and all such returns 
shall be directed to the secretary of state and transmitted to him 
in a separate envelope from the one containing the abstract and 
return of votes cast for the officers named in said section.” 


From the foregoing it is plain that the county clerks are 
required to make return of the votes cast on amendments to 
the board of state canvassers in the same manner that they 
are required to make return of votes cast for officers menx 
tioned in section 53, chapter 26, Compiled Statutes of 1905. 
The latter section is as follows: 


“The votes cast for presidential electors, judges of the supreme 
and district courts, and regents of the university shall be canvassed 
by a board of state canvassers consisting of the governor, secretary ot 
state, auditor of public accounts, treasurer, and attorney general, 
and a copy of the abstracts of votes cast for such officers shall be 
made by the county clerks, sealed up, directed to the secretary of 
state, and endorsed, ‘election returns for the offices of 


This section, establishing a board of state canvassers, was 
passed by the legislature of 1879 as a part of an act to }.ro- 
vide a general election law, and it remains unchanged to 
this day. 

Observe, this section provides that a copy of the abstracts. 
of votes cast for said officers should be sent by the connty 
clerks to the secretary of state, who, by its terms, is made a 
member of the canvassing board. This section also desig- 
nates the membership of the board of state canvassers, and 
provides that it shall canvass the votes cast for certain of- 
ficers therein mentioned. Thus it will be seen that the sec- 
retary of state is the only officer designated by law to whom 
the return of votes cast on constitutional amendments may 
be made. Said section 53 and those which immediately fol- 
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low it prescribe the procedure and the duties of the see- 
retary of state and the canvassing board in relation thereto. 
Section 54 empowers the secretary of state to send a mes- 
senger to each county for the abstracts in case they are de- 
layed beyond a stated time. Section 55 is as follows: 

“The abstracts of votes to be canvassed by the board of state can- 
vassers shall be kept in the office of the secretary of state, and shall 


only be opened in the presence of such board at the time provided 
in the following section.” 


Section 56 designates the time when the state canvassing 
board shall meet. Section 57 is as follows: 

“They shall make an abstract stating the number of ballots cast 
for each office, the names of all the persons voted for, for what of- 
fice they respectively received the votes, and the number of votes each 
received, in words at length, and stating whom they declare to be 
elected to the office, which abstract shall be signed by the canvassers 
in their official capacity, and as state canvassers, and have the seal of 
the state affixed, but should any two or more persons be returned with 
an equal and the highest vote, the board shall decide by lot which 
of said persons is elected.” 5 


From these provisions it is evident that the state canvass- 
ing board is the only body having jurisdiction over the re- 
turns on constitutional amendments, presidential electors, 
judges of supreme and district courts and regents of the 
state university. These provisions of the law are meaning- 
less unless they fix upon the board of state canvassers the 
duty to canvass the returns on constitutional amendments. 
If not, why does the law place these returns in the custody 
of that board and then prescribe the procedure and their 
duties in making the canvass? If the legislature had in- 
tended that the returns on constitutional amendments and 
the officers designated above should be canvassed by that 
body it would have so provided and made the abstracts of 
votes cast therefor returnable to the speaker of the house 
of representatives. In other words, instead of providing 
that the county clerks of the various counties make return 
to the board of state canvassers in the manner provided by 
section 53, chapter 26, Compiled Statutes of 1905, it would 
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have required them to make return to the speaker of the 
house of representatives in the manner provided by section 
51, of the same chapter, which deals with an entirely differ- 
ent class of officers. Section 51 is as follows: 

“The votes cast for governor, lieutenant governor, members of con- 
gress, secretary of state, auditor of public accounts, state treasurer, 
state superintendent of public instruction, attorney general, com- 
missioner of public lands and buildings, and district attorneys, and 
votes cast expressing the choice of electors for United States senators, 
shall be canvassed by the legislature at its next regular session. A 
copy of the abstract of votes cast for such officers shall be sealed up 
by the county clerk immediately upon the completion of the can- 
vass, endorsed, ‘abstract of votes cast for officers of the executive 
department from —————— county,’ or, ‘abstract of votes cast ex- 
pressing choice of electors for United States senator from 
county,’ and addressed to ‘the speaker of the house of representa- 
tives.’” 


This section is a part of the act of 1879 and was passed 
at the same time as section 53, establishing the board of 
state canvassers. The reason for giving the legislature the 
power to canvass the returns on executive officers is ap- 
parent. The board of state canvassers is composed of five 
executive officers, and hence they are not permitted to 
canvass the returns on votes cast for themselves, but that 
power is lodged in the legislature. 

Certainly it cannot be contended, with reason, that the 
legislature required the returns on these amendments to be 
placed in the hands of the board of state canvassers, who 
had the exclusive right to canvass the returns on a specific 
class of officers, and at the same time intended that the 
legislature itself should have the right to make the canvass 
thereon when its jurisdiction to make a canvass is limited 
to an altogether different class of officers designated by 
another provision of law. No provision is found, either in 
the constitution or in the statutes, which directly or*in- 
directly places the returns on constitutional amendments in 
the hands of the speaker of the house of representatives or 
which directly or indirectly authorizes the legislature to can- 
vass the same. 
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In this connection it is well to notice what has been the 
practice relative to canvassing returns on constitutional 
amendments. The legislature of 1895 submitted ten con- 
stitutional amendments to the electors at the general elec- 
tion of 1896. The returns of all of these were canvassed 
by the board of state canvassers on November 27, 1896. 
None of these carried, hence no proclamation was issued 
by the governor. In 1901 the legislature submitted to the 
voters at the general election of 1902 an amendment 
relating to the manner of submitting constitutional 
amendments. , The returns thereon were canvassed by 
the state canvassing board on November 29, 1902. 
This amendment was not adopted. The legislature 
of 1903 submitted to the electors at the election of 
1904 the proposition calling for a convention to revise, 
amend and change the constitution. The returns on this 
proposition were canvassed by the state canvassing board 
on November 28, 1904. This proposition did not carry. 
The legislature of 1905 submitted to the electors at the 
general election of 1906 an amendment to the constitution 
establishing a railway commission, and the returns thereon 
were canvassed by the board of state canvassers on Novem- 
ber 26, 1906. The board found that this amendment-had 
earried and on November 27, 1906, the governor issued his 
proclamation declaring the same to be a part of the state 
constitution. It has been suggested that the legislature. of 
1907 canvassed the returns on the latter amendment in 
connection with those on executive officers. If so, this was 
done subsequent to the canvass made on that amendment 
by the board of state canvassers and subsequent to the» 
issuance of the governor’s proclamation declaring it part 
of the constitution. The fact that the legislature also took 
action on the same matter is immaterial. It is sufficient in 
that regard to say that action by one tribunal upon a mat- 
ter over which it has no jurisdiction cannot, and does not, 
oust the tribunal having jurisdiction of its authority to act 
or render the acts it has taken nugatory. Such action 


36 REPORT OF THE ATTORNEY GENERAL. 


neither confers authority on the one nor divests the power 
of the other. 

Section 5, chapter 3, Compiled Statutes of 1907, provides 
as follows: 


“Tf a majority of the votes cast at the election herein provided for, 
be for the proposed amendments, the governor, within ten days after 
the result is ascertained, shall make proclamation, declaring the 
amendments to be part of the constitution of the state.” 


Observe that this section is a part of the chapter provid- 
ing for the submission of constitutional amendments to 
the electors, and immediately follows the section requiring 
the returns thereon to be placed in the possession of the 
board of state canvassers. Consequently, it is apparent 
that the proclamation of the governor declaring constitu- 
tional amendments part of the constitution was to be 
based upon the canvass and result ascertained by the state 
canvassing board. 

The board of state canvassers has canvassed the returns 
on constitutional amendments continuously for a period of 
twelve years. Its right to so act has been conceded and 
acquiesced in by the various governors and public officials. 
Thus, the law conferring such authority upon the board of 
state canvassers has received a practical construction by 
the officials and various departments of state for a long 
term of years. 


“In some jurisdictions long-continued, contemporaneous, and prac- 
tical construction by the legislative and executive departments has 
been followed, even though the courts believed the language under 
consideration clear and unambiguous. 8 Cyc. 737; 26 Am. & Eng. 
Encye. of Law (2d Ed.) 634. ‘This court has stated that such con- 
struction will govern only where the language of the statute is doubt- 
ful, yet an examination of the decisions in this state will disclose 
that in almost every instance such contemporancous, uniform, and 
long-continued construction by public officials in the execution of the 
law has been followed by this court.” (State v. Sheldon, 113 N. W. 
210.) . 


Under the statement submitted by you the result of the vote 
on these amendments was duly certified to the governor and 
he made a finding that they had carried and issued his 
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proclamation declaring them part of the constitution of the 
state. He then appointed four judges of the supreme court, 
as provided in the one relating to judicial powers. In 
view of the fact that there is no express provision for the 
eanvass of the returns on constitutional amendments, that 
there is no board or tribunal to which the statute directs 
these returns to be made other than the state canvassing 
board, and having due regard to the contemporaneous con- 
struction placed upon the law by the officers of the state 
for twelve years and for the other reasons herein pointed 
out, I conclude that the board of state canvassers was the 
legally constituted body to make the canvass of returns on 
said constitutional amendments and that its acts and find- 
ings in the premises, as well as those of the governor based 
thereon, were regular and in strict compliance with law.* 
Very respectfully, 
W. T. Toompson, Attorney General, 
By Grant G. Marrix, Deputy Atty. General. 
January 9, 1909. 


County Jupce—Repuction or Sentrence—FineE—ReErunp. 

A county judge has no lawful authority to reduce a sentence previ- 
ously pronounced by him. 

Where one convicted of crime has been fined and has paid the fine, 


the amount of the fine so paid cannot lawfully be paid back to his 
estate after his death. 


G. A, Eberly, Esq., County Attorney of Stanton County, 
Stanton, Neb. 
Dear Sir: I have your letter, submitting the following 
questions and requesting an opinion thereon: 


“1. In the case of State v. Novotny, which was a charge of assault 
and battery, the prisoner was tried in the county court in October 
1908, convicted and sentenced to ninety days in jail. He appealed to 
the district court and in December 1908 he dismissed his appeal, 
which, of course, left the Sentence of the county court in full force 

“‘and effect. Could the county judge lawfully reduce the sentence in 
December 1908?” 


*Affirmed in State ex rel. Oldham v. Dean, 121 N. W. 719, 
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“2, The second question arises on the following statement of facts: 
In October 1908 the wife of Joseph Novotny filed a complaint under 
section 267, Crimnal Code. At the time of the hearing the defend- 
ant, under the proviso of section 2427, Cobbey’s Annotated Statutes 
of 1907, gave a peace bond conditioned and provided by this sec- 
tion for the period of one year. The one year-being the time as fixed 
by the court. Within the year he violated his bond by committing a. 
brutal assault on his wife. On December 26 he committed suicide. 
The bond is, of course, now ‘payable out of his estate. He was ar- 
rested and tried for the second offense, which also violated his bond, 
and was convicted and fined, but paid his fine. Is there any way by 
which the estate may be lawfully relieved of this fine? If so, by 
whom?” 


In answer to the first question propounded I will say 
that it is the opinion of this department, based upon the 
facts as above set forth, that the county judge had no law- 
ful authority to reduce, in December, a sentence previously 
pronounced by him in October. 

I do not know that I have a correct understanding of 
your second question. You say that Novotny was convicted, 
fined, and paid this fine, and then ask if his estate can he 
lawfully relieved of this fine. If you mean to inquire 
whether the amount already paid by deceased can be paid 
back lawfully to his estate, I will say that it is the opinion 
of this department that it cannot. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grorcr W. Ayres, Asst. Atty. General. 

January 11, 1909. 


De Facto Orricers—Boarp or Insanity. 


The acts and judgments of a de facto officer are as valid and binding 
as though performed and rendered by an officer de jure, and the 
county is required to pay the costs incurred in cases in which 
such officer acts as a member of the board of insanity. 


H.W. Powell, Esq., County Attorney of Hitchcock County, 
Trenton, Neb. 


Dear Sir: This department is in receipt of your letter 
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of January 8, submitting the following proposition and 
asking for an opinion thereon: 


“About eight years ago A. A. McCoy and Dr. A. H. Thomas were 
appointed members of the insanity board of Hitchcock county by 
the judge of the district court of said county. No record was made 
of the appointments and no record, of any kind whatever, was made 
showing that they took the oath required by statute, but they, with 
the county clerk, have been acting as the insanity board of Hitch- 
cock county from that time to the present time. No appointment of 
any other person has been since made. In your opinion is this a 
legal board and is the county liable for costs, including costs of 
sheriff and witness, in an examination under the law by said parties 
acting as the board of insanity in a proper case where a lawful com- 
plaint was made?”’ 


It is the opinion of this department that, under the facts 
as above stated, Messrs. MeCoy and Thomas are de facto 
but not de jure members of the board of insanity of Hitch- 
cock county. It seems they were regularly appointed, but 
so far as the record discloses failed to take the oath of 
office. Their appointments in the first instance, under the 
provisions of the statute, could not have been for longer 
periods than one and two years respectively. (Compiled 
Statutes, ch. 40, see. 17.) When the terms of office for 
which they were appointed expired, it was the duty of 
each of them, under the law, to make and file an oath of 
office if he continued to hold office by reason of the non- 
appointment of a successor. 

“Where the incumbent of an office holds over by reason of the non- 
election or non-appointment of a successor, or of the neglect or re- 
fusal of his successor to qualify, he must qualify anew within ten 
days from the time at which his successor should have qualified.” 
(State ex rel. Roche v. Cosgrove, 34 Neb. 386.) 

There is nothing to show from the statement contained 
in your letter that either of the parties complied with the 
provisions of the law in this respect, hence they are not 
de jure officers. But they have continued to serve as 
members of the board of insanity, and no successor has 
been appointed for either of them, hence it is plain that 
they are de facto officers. As such their acts are as valid 
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and as binding as though they were officers de jure. 


“The acts and judgments of a de facto Officer are as valid and 
binding as though performed and rendered by an officer de juwre.’’ 
(Dredla v. Baache, 60 Neb. 656.) (See also Ev parte Johnson, 15 Neb. 
515: Haskell v. Dutton, 65 Neb. 274.) 


It follows, therefore, that the county is as much bound 
to pay the costs of sheriff and witness fees incurred in 
cases in which these parties have, as members of the board 
of insanity, served as it would be if they were legally 
qualified members of such board. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grorcr W. Avrss, Asst. Atty. General. 

January 12, 1909. 


Caretaker or Live Stock—F rez Transportation. 


The shipper of one carload of live stock cannot, by becoming the 
caretaker of another carload of stock, owned and shipped by an- 
other person, qualify himself so as to demand and obtain the 
benefits of free transportation from a railroad company. 


Nebraska State Railway Commission, Lincoln, Neb. 

GentLEMEN: I am in receipt of your communication of 
January 11, wherein you request the opinion of this de- 
partment as to whether, under the provisions of section 
1, chapter 106, Session Laws of 1905, a railroad company 
is required to furnish free transportation to one person 
under the following conditions: 

A. owns one carload of cattle, shipped and billed in his own 
name. B. owns one carload, shipped and billed in his name. A. fs 


caretaker for the two carloads of stock and demands transportation 
for being such caretaker. 


So much of the statute as is material to this inquiry is 
as follows: 
“That every person, company, or corporation owning, managing or 


operating a railroad in the state of Nebraska, and engaged in the 
shipment and transportation of live stock in carloads from one point 
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to another point within the state of Nebraska is hereby required to 
furnish transportation to the owner, his agent, or employee from the 
shipping point to the destination of such shipment as named in the 
contract or bill of lading on the same train with his said live stock 
and to furnish transportation to the owner, nis agent or empioyee 
back to the point or place from which the shipment was made with- 
out further expense to such owner, his agent or employee, for said 
transportation, in shipment of two or more cars.” 


In my opinion the foregoing statute does not impose 
upon the railroad company the duty to furnish transpor- 
tation in the case stated. One carload of such live stock 
does not entitle the shipper to transportation. He cannot 
by becoming the caretaker of another carload of stock, 
owned and shipped by another person, qualify himself so 
as to demand and obtain the benefits of transportation 
under the statute. 


Very respectfully, W. T. THompson, 
January 13, 1909. Attorney General. 


Ovurcorne State OrriceER—EXxTrRa ComMPENSATION. 


An outgoing state officer is not entitled to compensation in addi- 
tion to his regular salary for the number of days intervening 
between January 1 and the date of the termination of his term 
of office. 


Hon. Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb. 

Dear Sir: I am in receipt of your letter of recent date, 
submitting to me the following proposition and requesting 
an opinion thereon: 

“Is an outgoing state officer entitled to compensation in addition 
to his regular annual or quarterly salary, for the number of days 
intervening between January 1 and the date of the termination of 
his term of office, which this year was January 7, 1909?” 

The term of office of a state officer is fixed. by the con- 
stitution. In the case of the first railway commissioners 
it is two, four and six years. In the case of executive state 
officers the term of office is two years. In tlie case of 
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supreme judges the term of office is six years. 

The salary of each of these officers is fixed by the statute 
or the constitution at so much per annum. A question 
pertinent to this inquiry and naturally arising is, what is 
an official term of office and what is an official year within 
the meaning of the constitution? The term of an execu- 
tive state officer begins on the first Thursday after the 
nrst luesday in January next after his election. In the 
ease of zailway commissioner and governor, who were 
elected in 1906 for two years, their terms began on tie 
first Thursday after the first Tuesday in January, 1907, and 
terminated on the first Thursday after the first Tuesday in 
January, 1909. In the case of railway commissioner and 
governor elected in 1908, their terms of office began on 
the first Thursday after the first Tuesday in January, 1909, 
which was January 7, 1909. For the salary of each there 
was appropriated in 1907 the sum of $6,000 and $5,000 re- 
spectively, for the biennium. The biennium under the ap- 
propriation covered the period between April. 1, 1907, and 
April 1, 1909. These annual salaries are made payable 
quarterly. 

It will be seen from what has been above pointed out that 
an official year is not a calendar year under our constitu- 
tion. 

The salary of the railway commissioner is not fixed by 
the constitution, but left to the legislature. When the first 
railway commissioners were elected in 1906 no salary had 
been fixed by the legislature. It was not fixed until the 
passage-and approval of House-Roll 305, of the 1907 ses- 
sion of the legislature, which act, took effect March 27 
of that year. This act provided a salary of $3,000 per 
annum for each commissioner, to be paid ‘‘in the same 
manner that the salaries of other state officers are paid.’” 
The legislature of 1907 appropriated, by the general salary 
appropriation bill, the sum of $3,000 per annum for each 
railway commissioner’s salary, or $6,000 for the biennium, 
and for fhe governor the sum of $2,500 per annum, or 
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$5,000 for the biennium. The biennium covered by these 
appropriations was for the two years between April 1, 
1907, and April 1, 1909. There having been no biennial 
appropriation previous to that of 1907 for the salary of 
railway commissioners, the salary for these commissioners 
for the time intervening between the first Thursday after 
the first Tuesday in January and April 1, 1907, was pro- 
vided for in House Roll 534, a deficiency claim bill, in the 
following language: 

“For railway commission, H. J. Winnett and J. A. Williams in 
full for all claims for salary, traveling expenses, postage, stationery 
and investigations from date of taking oath of office to and includ- 


ing March 31st, 1907, each two hundred and fifty ($250.00), totat 
$500.00." (Session Laws of 1907, p. 578.) 


The first quarter of the railway commissioners’ salary 
was thus provided for. I am advised that this sum of $250 
has been accepted and drawn. Hence, this constitutes full 
settlement for the first quarter of the first year of the 
commissioners’ two years’ term of office. The governor 
elected in 1906 was authorized to draw $625 for his first 
quarter’s salary in 1907 against the appropriation of $5,000 
made for the governor by the legislature of 1905 for the 
biennium commencing April 1, 1905, and ending April 1, 
1907.. The two years’ term of office may have been a few 
days more or a few days less than two calendar years, but 
it was in this ease no more and no less than two official 
years. An official quarter of a year may be a few days 
more or a few days less than three full months, owing to 
the time when an official year or term begins and ends, 
but with reference to payment of salary it is a quarter, no 
more nor no less. 

The railway commissioner elected in 1906 would be en- 
titled to draw from the appropriation of $6,000 made in 
1907, for his salary, the sum of $5,250 and no more, pro- 
viding his successor elected in 1908 qualified on the first 
Thursday after the first Tuesday in January at the be- 
ginning of his term of office. The governor elected in 1906 
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would be entitled to draw from the appropriation of $5,000 
made in 1907 the sum of $4,375 and no more, provided his 
successor elected in 1908 qualified on the first Thursday 
after the first Tuesday in January in 1909. The first 
quarter of the term of office may have been a few days less 
than three full months, while the last quarter may be a 
few days more than three full months, resulting as above 
pointed out, but whether short or long the officer, in my 
opinion, is entitled, and only entitled, to one-fourth of the 
annual salary fixed by law, for that quarter. 

If a regular outgoing state officer is authorized to draw 
pay for the days intervening between January 1 and Jan- 
uary 7, this year, in addition to his salary for the last 
quarter, he will necessarily draw a portion of the salary 
appropriated by the legislature for the incoming officer’s 
first quarter’s salary, thus requiring him to receive so 
much less than the statute provides for his salary for the 
first quarter. I am unable to find any authority in law 
for so doing, and am of the opinion there is no authority 
theretor. 

Very respectfully, W. T. THompson, 

January 15, 1909. Attorney General. 


County Assessors—Conriicting StTatuTes—VAaAcaTION OF 
Orrice. 

A law providing for-the election of county assessors in counties 

having within - its borders . cities. with a population of more 


than 10,000 is not in conflict with the constitutional provision 
prohibiting the passage of local or special laws. 


The office of county assessor, not being a constitutional office, the 
term thereof can be changed by legislature, and such change will 
apply as well to the officer then in office as to those to be elected 
thereafter. 

Mr. J. A. Ollis, Jr., State Senator, Lincoln, Neb. 

Dear Sir: I have yours of the 15th instant, in which 
you submit the following question: 
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Would a law providing for the election of county assessors in 
counties having within its borders cities with a population of more 
than 10,000 only, be in conflict with the constitutional provision pro- 
hibiting the passage of local or special laws? 

Our court has held that cities may be classified by law 
according to their population, even though but one city may 
come under the provisions of the act so providing. (State 
ex rel. Pentzer v. Malone (Neb.), 105 N. W. 893; State ex 
rel. Jones v. Graham, 16 Neb. 76.) It seems to me this 
would be authority for the classification of counties ac- 
cording to their population, and for the election of officers 
limited to such classes. Besides there is precedent in the 
statutes for this kind of statutory enactment. The general 
election laws provide that in counties having a population 
of 8,000 or more there shall be elected a clerk of the dis- 
trict court, and in counties having a population of less 
the county clerk shall be the ex officio clerk of the district 
court and perform the same duties as those which devolve 
upon the clerk of the district court elected in counties of 
8,000 inhabitants or more. 

You also ask the following question: 

Can the office of county assessor be vacated by statute in counties 
not entitled to such officer under such proposed law, and thus the 
assessor be prevented from holding an office the whole of the term 
for which he was elected? 

The office of county assessor is not a constitutional of- 
fice, and there is no provision in the constitution in any 
manner fixing the term of such officer. Our court has held’ 
that where such is the case the legislature may change the 
term of such officer, and that such change will apply as 
well to the officer then in office as to those to be elected 
thereafter. (Douglas County v. Timme, 32 Neb. 272; State 
v. Stewart, 52 Neb. 243.) Consequently, I answer your 
second question in the affirmative. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Marti, Deputy Atty. General. 

January 16, 1909. 
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County Assessor—TeRM oF OFFIce. 


A county assessor lawfully elected in 1907 shall hold oilice for a term 
of four years. 


E. D. Crites, Esq., County Attorney of Dawes County, 
Chadron, Neb. 

Dear Sm: This department is in receipt of your letter 
of January 14, submitting the following statement of facts 
and asking for an opinion thereon: 

“At the general election held in this county in November, 1907, a 
county assessor was elected under section 7, chapter 26, Compiled 
Statutes, entitled, ‘Elections.’ At the general election of 1908 nomi- 
nations were made for this office under section 19, article 1, chapter 
77, Compiled Statutes, entitled ‘Revenue,’ one of them being the 
assessor elected in 1907. He was defeated, however, by a decisive 
majority. The successful candidate has qualified and has submitted 
to the board a list of his appointments of deputies. The assessor 
elected in 1907 has done the same, assuming to act, however, under 
his election in 1907. What they wish to know is, which of these 
officers shall they recognize?” 


This department is of the opinion from the above stated 
facts that the assessor elected in 1907 is the de jure officer 
and should be so recognized by the commissioners. When 
the office of county assessor was established, provision was 
made that the office should be filled by election in 1903 and 
every fourth year thereafter. In 1905 an attempt was 
made to amend this law and to provide for the election of 
a county assessor in 1908 and every fourth year thereafter. 
This 1905 amendment is a part of what is known as the 
biennial election law, some parts of which have already 
been held void by a decision of our supreme court. In 
1907 the law was again amended so as to make that part 
of section 7, chapter 26, of the Compiled Statutes, referring 
to the election of a county assessor, read as follows: 


“In all counties one county assessor shall be elected in the year 
1903 and every fourth year thereafter.” 


We are, therefore, of the opinion that the assessor elected 
in 1907 was elected for a term of four years, that such term . 
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has not expired, and that he is entitled to be recognized as 
the lawful assessor of your county. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Gezorce W. Ayrzs, Asst. Atty. General. 
January 19, 1909. : 


TELEPHONE Compantes—Rate To STOCKHOLDERS. 


Telephone. companies cannot lawfully give service to their stockhold- 
ers at a less rate than to non-stockholders. 


Nebraska State Railway Commission, Lincoln, Neb. 

GenytLemen: I have your communication of January 29, 
in which you state that certain telephone companies in this 
state maintain two classes of rates, the service to their 
stockholders, being given at a less rate than to non-stock- 
holders. You ask whether this practice is in violation of 
Jaw. 

Telephone companies are public carriers, both within the 
meaning of the statutes of this state and the decisions of 
the supreme court. The law provides that no device shall 
be employed which enables a common carrier to charge or 
collect from any person a greater or less compensation for 
any service rendered than it charges, collects or receives 
from any other person for doing a like service. This law 
is designed to reach stockholders as well as non-stockhold- 
ers, 

If stockholders of a telephone company were permitted 
to receive special rates it would lead to all sort of abuses. 
Under the law public carriers are only entitled to reason- 
able returns on their investments. Stockholders get their 
share of the same from the profits of the business, and they 
cannot be permitted to have reasonable returns upon their 
investments in the nature of dividends and also profit by 
reason of special rates given by the corporation because 
they are stockholders. I think this practice is in direct 
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violation of both the spirit and the letter of section 14 of 
the railway commission bill, defining unjust discrimina- 
tions. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
January 30, 1909. 


QuaRranTINE—Iixpenses—LiaBILiITy oF County. 


A county is not liable for expenses incurred in furnishing necessaries 
to, and for fumigating the house of, persons not paupers, while 
quarantined in their residence. 


D.C. Norris, Esq., County Clerk of Blaine County, 
Brewster, Neb. 

Dear Sr: JT have yours of the 8th instant, in which you 
say that Blaine county has no county attorney, and for 
that reason you ask an opinion from this department. The 
question you submit is, in substance, as follows: 

Where the members of a family are quarantined in their own 
home, and expenses are incurred for providing them with necessaries 
and for fumigating the house, is the county liable for the payment 
of same? 

I know of no statutory authority providing for a coun- 
ty’s liability for claims of this.charecter. Our court has 
held as follows: 

“In the absence of a statute, a county is not liable for necessaries 
furnished to persons not paupers while quarantined in their residence 
for the time being. 

“The mere fact that they are quarantined, for the public safety, 
does not relieve persons who are able to support themselves of the 
duty of so doing.’ ( Dodye County v. Diers, 69 Neb. 361, 95, N. W., 
602.) 

I think this case is decisive of the question submitted by 
you. However, I think there are some expenses which may 
be incurred by the county board in preventing the spread 
of contagious diseases which are proper charges against 
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the county, and should be allowed as such. Where a pa- 
tient is taken from his home, is involuntarily isolated from 
others and ‘is detained in a place especially provided for by 
the county, the expenses incident thereto would be proper 
county charges. The law provides that the’ county board 
shall have power to make and enforce rules to prevent the 
spread of contagious diseases, and such authority includes 
the power to incur expenses essential for that purpose. The 
same would be true with reference to expenses necessarily 
incurred in preventing the spread of contagious or infee- 
tious diseases, but the rule is entirely different v-here one is 
quarantined in his own house, is attended by physicians 
and uurses employed by himself and is suppiied with nee- 
essaries according to his own orders. 

Very respectfully, 

W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
TVebruary 12, 1909. 


German Ariens—Treaty Ricuts. 


By virtue of treaty rights, heirs residing in the free Hanseatic city of 
Hamburg, after becoming entitled to the property of a testator in 
Nebraska, have three years in which to dispose of the same and to 
withdraw ‘the proceeds from the United States. ! 


S.S. Krake, Esq., County Attorney of Cuming County, 
West Point, Neb. | 
Dear Sir: I am in receipt of your letter of recent date, 
saying that one John Henrich Zeyn willed certain real 
estate in your county to Peter Zeyn and Nichoias Zeyn, of 
Hamburg, Germany, and requesting to know if these lands 
reverted and escheated to the state under the laws of Ne- 
braska and the treaties between the United States and Ger- 
many upon the death of the testator. 
You are advised that Hamburg was a free Hanseatic 
city, and that under a treaty between the republic of the 
free Hanseatic city of Hamburg and the United States gov- 
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ernment, made in 1827, it was provided as follows: 


“Both the contracting parties promise and engage formally, to 
give their special protection to the persons and property, of the 
citizens of each other, of all occupations, who may be in the ter- 
ritories subject to the jurisdiction of the one or the other, tran- 
sient or dwelling therein, leaving open and free to them the tribunals 
of justice for their judicial recourse, on the same terms which are 
usual and customary with the natives or citizens of the country in 
which they may be; for which they may employ, in defense of their 
rights, such advocates, solicitors, notaries, agents, and factors, as they 
may judge proper, in all their trials at law; and such citizens or 
agents shall have as free apportunity as native citizens to be present 
at the decisions and sentences of the tribunals, in all cases which 
May concern them; and, likewise, at the taking of all examinations 
and evidence which may be exhibited in the said trials.’’ 


The Hanseatic republics of Lubeck, Bremen and Ham- 
burg were incorporated into the German Union July 1, 
1867, and the treaty provision above set forth still obtains 
between this country and the citizens of the free Hanseatic 
city of Hamburg. This treaty, being one of the supreme 
laws of the land, is paramount to the statutes of the state 
of Nebraska and, therefore, gives aliens, who are not quali- 
fied to enter into possession of inheritances of real estate 
on account of their character as aliens, three years after 
becoming entitled to the fruits of the real estate in this 
state to dispose of the same and to withdraw the proceeds 
without molestation. 

Very respectfully, W. T. THompson, .. 

March 3, 1909. Attorney General. 


e 
Recoverrnc Penatty—Puace or Marnrarntne Action. 


A penalty provided by the laws of Nebraska can only be recovered in 
the courts of this state. 
J. H. Grosvenor, Esq., County Attorney of Hamilton Coun- 
ty, Aurora, Neb. 
Dear Sir: I have yours of the 27th ultimo, in which you 
submit the following question and request an opinion 
thereon: 
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Can an action to recover a penalty provided for by the laws of 
this state be maintained in courts of another state where a corpora- 
tion can only be served with summons? 


I am of the opinion that a penalty provided for by the 
Jaws of this state can only be recovered in the courts of 
this state. This rule is of universal application. 

“No less conclusive is the acknowledged law, that the courts of 
one state cannot enforce the penal laws of another state. The courte 
of Connecticut, for example, cannot hold jurisdiction of a suit on a 
penal law of Massachusetts or New York. To this point there is an 
express decision of the supreme court of the latter state. Scoville v. 
Canfield, 14 Johns. Rep, 338. And, without the aid of that case, the 
principle is everywhere recognized, as established by universal law. 
Not to speak of the deplorable weakness, necessarily implied in the 
dependence of a sovereign power on a foreign government to punish 
violations of penal laws, there are numerous difficulties easily sug- 
gested to a reflecting mind. To what treasuries are the forfeitures to 
belong? What gaols are to receive those who are to be imprisoned? 
To what tribunals are sheriffs amenable for neglect or violation of 
duty?” ( Davidson v. Champlin, 7 Conn. 248.) 


See also Missouri River Tel. Co. v. Sioux City First Nat. 
Bank, 74 Ill. 217; Sherman v. Gassett, 9 ll. 521; Plymouth 
First Nat. Bank v. Price, 33 Md. 487; Western Transp. Co. 
v. Kilderhouse, 87 N. Y. 480; Bird v. Hayden, 1 Rob. 383; 
Scoville v. Canfield, 14 Johns. 338; Indiana v. John, 5 O. 217; 
Thornton v. Dean, 19 8. C. 583; Jones v. Fidelity L. and 
T. Co. 7 8. D. 122; Bettys v. Milwaukee R. Co. 37 Wis. 
323. 

You also wish to know whether the constitutionality of 
chapter 32, Session Laws of 1907, has ever been passed 
upon in this state. I know of no case involving that ques- 
tion, and I have never heard the validity of this act as- 
sailed. 

Very respectfully, 
W. T. THomeson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 

March 3, 1909. 
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Deputy Cierk or District Court—MEMBER OF 
Insantty Boarp. 
The deputy clerk of district court is prohibited from occupying for 
his principal his ex ofticio office on the board of insanity, but 
such deputy would be authorized to sign processes issued by 


such board and to affix thereto the seal of the district court, for 
the purpose of giving the same force and effect. 


J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 
Dear Sir: I have yours of the 2nd instant, in which you 
submit, in substance, the following question: 
Has the deputy clerk of the district court the right to sit as a 


Member of the insanity commission and perform the duties of his 
principal in relation thereto? 


Section 10,065, Cobbey’s Annotated Statutes of Nebraska 
for 1907, provides that the board of commissioners of in- 
sanity shall consist of three persons, two of whom shall 
constitute a quorum, and the clerk of the district court shall 
be ex officio member of such board and clerk of the same. 

Section 10,067, Cobbey’s Annotated Statutes of Ne- 
braska for 1907, provides that the clerk shall sign and is- 
sue all notices, appointments, warrants, subpoenas or other 
process required to be given or issued by the commission- 
ers, affixing thereto his seal as clerk of said court. 

Section 10,068, Cobbey’s Annotated Statutes of Nebraska 
for 1907, provides that the commissioners shall have power 
to issue subpoenas and compel obedience thereto, to ad- 
minister oaths, and to do any act of a court necessary and 
proper in the premises. 

From these sections it will be seen that two members of 
the board constitute a quorum, and in the absence or dis- 
ability of one member of the board provision is made for 
selecting another to take his place. The deputy clerk of 
the district court has authority to do any and all acts 
which his principal may do in relation to the duties of the 
office of the clerk of the district court. The following sec- 
tion is authority for this: 
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“Any duty enjoined by this code upon a ministerial officer, and 
any act permitted to be done by him, may be performed by his law- 
ful deputy.” (Civil code, see. 893.) 


It does not follow, however, that he would have the right 
to act in place of his principal when his principal is re- 
quired by law to act in conjunction with, or in place of, an- 
other officer. Section 9,659, Cobbey’s Annotated Statutes 
of Nebraska for 1907, provides as follows: 

“In the absence or disability of the principal, the deputy shall per- 
form the duties of his principal pertaining to his own office, but when 


an officer is required to act in conjunction with or in place of an- 
other officer, his deputy cannot supply his place.” 


In Nebraska Loan & Building Assn. v. Marshall, 51 Neb. 
536, it is said: 

“Many of the officers named in the first section are ex officio mem- 
bers of boards upon which the performance of special duties are en- 
Joined, and the legislature for some reason deemed it wise to per- 
mit only the principal to act in such matters, and should he be 
absent or be incapacitated from acting, the deputy, who generally 
supplies his place and becomes for the time being the principal of- 
ficer, is prohibited by this limitation from occupying the ex officio 
office on the board.” 

I, therefore, conclude you are right in holding that the 
deputy clerk of the district court should not sit as a mem- 
ber of the board of commissioners of insanity, in passing 
upon and determining the questions presented to said 
board, but inasmuch as section 10,068 gives the board the 
right to issue process and to do any act of a court necessary 
to carry out its purposes, two members of the board would 
have power to order the issuance of process and, in my 
opinion, the deputy clerk of the district court would be 
authorized to sign the same and affix thereto the seal of 
the district court for the purpose of giving such process 
foree and effect. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
March 6, 1909. 
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Liquor Licpnse—Removat or Licenses From Stare. 


Where a licensee for the sale of liquor:removes from Nebraska per- 
manently and becomes a citizen of some other state, his license is 
forfeited in Nebraska. 


Where the licensee of a liquor license has become a non-resident of 
the state, any one acting under him tendifg bar or in selling 
liquors would be doing so in violation of law and without legal 
authority. 


J.C. Dort, Esq., County Attorney of Pawnee County, 
Pawnee City, Neb. 

Dear Srr: TI am in receipt of your letter of March 4, 
submitting the following propositions and requesting an 
opinion thereon: 

“1, Where a resident of the state secures a license for the 
selling of liquors in a village, good for the municipal year, subse- 
quently sells all his property, consisting and including saloon fix- 
tures and residence, removes from the state with his family, and 
ostensibly leaves a married son, or a son not married of legal age, 
as manager, does he forfeit his license?” 

“2. Is the party under conditions of this description liable to 
eriminal prosecution, who acts as bartender and sells the liquors 
over the counter?” 


The first question you propound is one dependent upon 
the facts. It is my opinion that if the licensee has removed 
from the state permanently and has become a citizen of 
some other state, his license is subject to forfeiture or is 
forfeited. If he is only temporarily outside the state and 
has not lost his citizenship or become a resident of some 
other state, I think he has not forfeited his license. 

The second question you ask is dependent upon the first. 
If the licensee has become a non-resident of the state and 
forfeited his citizenship in this state, any one acting under 
him in tending bar or in selling liquors, would be doing 
so in violation of law and without any legal authority. 

Very respectfully, W. T. THompson, 

March 6, 1909. Attorney General. 


OPINIONS. 55 


Bankrupt—Co.ection or Taxes. 


Taxes due from a bankrupt take precedence for payment over all 
other debts. 


O. E. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. 


Dear Sir: I have your letter of March 5, wherein you ask 
for the opinion of this department as to the best method 
to collect certain personal taxes due from a bankrupt. I 
note you say that the taxes in question were assessed against 
a stock of goods in Gosper county, that within a few days 
after the assessment was made the owner sold the stock, 
and that he is now a resident of Phelps county, where the 
proceedings in bankruptey are pending. 

I infer that the stock of goods in Gosper county was sold 
before the tax levied thereon became a lien. However, I 
think you will not have very much difficulty in collecting 
the amount of taxes due from a bankrupt as they take 
precedence for payment over all other debts. 


“The court shall order the trustee to pay all taxes legally due and 
owing by the bankrupt to the United States, state, county, district 
or municipality in advance of the payment of dividends to creditors, 
end upon filing the receipts of the proper public officers for such 
payment he shall be credited with the amount thereof, and in 
case any question arises as to the amount or legality of any such 
tax the same shall be heard and determined by the court.” (Bank- 
ruptcy Act of 1898, sec. 64.) 

“State and municipal taxes due from a bankrupt do not constitute 
a claim against his estate to be proved like those of creditors, and 
the rule that interest will not be allowed on debis after the filing of 
the petition has no application thereto, but it is the duty of the 
court, under Bankr. Act, July 1, 1898, c. 541, sec. 64a. 30 Stat. 
563, U. S. Comp. St. 1901, p. 3447, to direct the payment of such 
taxes together with such penalties or interest as have accrued thereon 
under the laws of the state to the time of actual payment.” (Jn 
ve Kallak, 147 Fed. 276.) 


In the case above cited Judge Amidon, in writing the 
opinion, says: 


“The duty of affirmative action rests upon the court of bankruptcy. 
It is the duty of the trustee to ascertain from the public records the 
amount due for taxes and bring the matter to the attenion of the 
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court, and thereupon it is the duty of the court to order their pay- 
ment if there are sufficient funds in the estate for that purpose.” (In 
ve Kallak, 147 Fed. 277.) 


I think if you take this matter up with the trustee in 
bankruptcy he will submit it to the referee and that the 
latter will order the tax paid. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Groree W. Ayres, Asst. Atty. General. 
March 8, 1909. 


Bonp to County For Costs. 


An action would not lie on a bond given by complainant to reimburse 
the county for costs incurred when a suit is dismissed or, in case 
of conviction, for expenses incurred by the county where de- 
fendant serves his term in jail. 

The county attorney has no authority to demand a bond from com- 
plainant before filing a complaint for violation of the liquor law 
or for other misdemeanors, 


George Landgren, Esq. County Attorney of Fillmore 
County, Geneva, Neb. 

Dear Sir: I have yours of the 6th instant, in which you 
eall my attention to two decisions of the supreme court. 
The first one, Rickley v. State, 65 Neb. 841, holds that sec- 
tion 322, Criminal Code, is unconstitutional and void in so 
far as it authorizes the question of the good faith of the 
prosecuting witness in instituting the prosecution to be 
tried and determined at the same time that the defendant is 
tried, and the taxation of costs against him in case it is 
found that he acted maliciously or without probable cause. 
The second case, Teats v. Fox, 75 Neb. 747, holds that sec- 
tion 22, chapter 50, Compiled Statutes of 1905, in so far 
as it authorizes the taxation of costs against a complaining 
witness, unless the court shall sustain the finding that there 
was probable cause for complaint, is unconstitutional and 
void. In this connection you submit the following ques- 
tions: 
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“1. In view of these decisions would an action lie on a bond 
given by a complainant, reimbursing the county for costs incurred 
when a suit is dismissed, and in case of conviction for expenses in- 
curred by the county where defendant lays it out in jail?” 

“2. Would a county attorney have the right to demand such a 
bond from a complainant before filing the complaint for violating 
liquor laws and other misdemeanors?”’ 


The only remaining section I find which deals with the 
question of security for costs is 287, Criminal Code, provid- 
ing that the magistrate before issuing a warrant may, in 
his discretion, require the complainant to acknowledge him- 
self responsible for the costs in case the complaint may be 
dismissed. Early in its history our court held that costs 
under this section could only be adjudged against a com- 
plainant after a finding that the complaint was made with- 
out probable cause. (Cobbey v. Berger, 13 Neb. 464.) 
Under this holding, if the constitutionality of this section 
were to be raised, the decision no doubt would be in har- 
mony with the cases of Rickley v. State and Teats v. Fox. 

I, therefore, conclude that there would be no authority 
for taking a bond to reimburse the county for costs in case 
a prosecution is dismissed or in case a conviction is secured 
and the person convicted serves his term in jail instead of 
paying the fine and costs, and that an action would not lie 
on such a bond. Neither would the county attorney have 
the right to demand a bond from a complainant before fil- 
ing a complaint for violation of the liquor laws or for other 
misdemeanors. It is the duty of the county attorney to 
prosecute, without fear or favor, all persons who may have 
violated the law. He would have no right to take a bond 
or require one. r 

“A bond exacted by an officer when he has no authority to require 
it is void.” ( Benedict v. Bray, 2 Cal. 251.) (See also Moore v. 
Allen. 26 Ky. 613; Smith v. Allen, 1 N. J. Eq. 43; People v. Cobannes, 


20 Cal. 525; People v. Mitchell, 4 Sandf. (N. Y.) 466; Commonwealth 
v. Jackson, 1 Leigh (Va.) 531.) 


Neither do I think a voluntary bond taken without stat- 
utory authority to indemnify the county against costs made 
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in prosecuting violators of law could be enforced as a com- 
mon law bond, for the reason it would be against *publice 
policy. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
March 10, 1909. 


Game—Senvice at Hoters—Open Season. 


Hotels, ‘cafes and restaurants, without violation of statute, may 
serve game and fish protected by the laws of this state, to 
their patrons during the open season, and to charge for such 
service. 


Dan Geilus, Esq., Deputy Game Warden, Lincoln, Neb. 

Dear Sir: I have your favor of the 13th instant, in which 
you request the opinion of this department on the follow- 
ing question: 


“Could this department gain a conviction by prosecution for the 
serving of, and charging for, game or fish, prctected during the open 
season, by hotels and restaurants?” 


Section 3258, Cobbey’s Annotated Statutes of 1907, reads 
as follows: 


“Any corporation, company, association, person or persons, or its, 
his or their officers, agents, servants or employees, who shall have in 
its, his or their possession or control any grouse, pheasant, prairie 
chicken, quail, wild turkey, wild goose, brant, or any wild duck or any 
of the birds, animals cr fish protected by this act, except during such 
open season as may be provided by law, and the period of five days 
next succeeding the close of such season, or any corporation, com- 
pany, association, person or persons, or its, his or their officers, 
agents, servants or employees who shall, at any time or season of 
the year, sell, barter, or expose or offer for sale or barter, any wild 
elk, deer or antelope, grouse, prairie chicken, quail, wild turkey, 
wild goose, brant, or any wild duck, or any other ‘birds, animals or 
fish protected by this act, shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be fined five dollars for each and 
every bird or fish unlawfully had in its, his or their possession or 
control, or sold, bartered or exposed or offered for sale or barter, 
and not less than twenty-five dollars or more than one hundred 
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dollars for each and every animal so unlawfully sold, bartered, or 
exposed or offered for sale or barter contrary to the provisions of this 
act.” 

This section of the statute considered alone and taken 
literally would prohibit the sale of game and fish by any 
person at any time of the year. But the first paragraph of 
section 3268, which is also a part of the game law of this 
state, reads as follows: 

“No game or fish shall be held in possession of or placed upon 
the table of any hotel, restaurant, cafe, or boarding house, or named 
on its menu or bill of fare as food for its patrons, either under the 
name used in this act or under any other name or guise whatever ex- 


cept during the open season therefor and for the period of five days 
thereafter.” 


This, by implication at least, gives hotels, restaurants, 
cafes and boarding houses the right to serve game and fish 
to their patrons, and to charge for same, during the open 
season. It is a well settled rule of statutory construction 
that the different parts of the same statute or statutes in 
pari materia must be construed together and force and 
effect given to each part, if possible. 

Applying this rule in the consideration of the sections of 
the statute above quoted, it seems that while generally 
speaking the sale of game and fish protected by the laws of 
this state is prohibited at all seasons of the year, yet an 
exception is made in favor of hotels, restaurants, cafes and 
boarding houses, which are allowed to serve game and fish 
to their patrons during the open season and, of course, to 
charge for such service. 

I am, therefore, of the opinion that a conviction for the 
serving of game or fish during the open season by hotels 
or restaurants could not be sustained. 

Very respectfully, 
W. T. THompson, Attorney General, 
By George W. Ayres, Asst. Atty. General. 
March 16, 1909. 
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Continvances—Civin Cases. 


The provisions of section 960, Civil Code, relative to continuances, 
apply only to civil cases and do not apply to trials for misde- 
meanors. 


M. L. Corey, Esq., County Attorney of Clay County, Clay 
Center, Neb. 

Dear Sir: I have your favor of recent date, requesting 

the opinion of this department on the following question: 


“Does section 960, Civil Code, relating to adjournments in actions 
before justices of the peace, apply to trials for misdemeanors?” 


I am of the opinion that the provisions of section 960, 
Civil Code, relative to continuances, apply only to civil 
eases and do not apply to trials for misdemeanors. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
March 19, 1909. 


Game Law—Arnrest or Mai Currk. 


The deputy game warden may arrest and detain a mail clerk, on duty, 
for violating the game law, without being subject to prosecution 
by the federal government for interfering with or delaying the 
United States mail. 


Dan Geilus, Esq., Deputy Game Warden, Lincoln, Neb. 

Dear Sir: I have your favor of the 18th instant, in which 
you ask the following question: 

“Would I be liable to prosecution by the federal government for 
interfering with or delaying the United States mail while in the act 
of arresting and detaining a mail clerk on duty, who, during a stop 
of ten or fifteen minutes by the train for the purpose of taking water, 


violates our game law by hunting without the proper license in the 
vicinity of his train during this ten or fifteen minute stop?” 


I do not think the fact that one is a mail clerk 
exempts him from arrest and punishment for a violation of 


the laws of this state. I am, therefore, of the opinion that 
you, as deputy game commissioner, are clothed with au- 
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thority to arrest a party that you know is violating the 
provisions of the game law, even though he is engaged in 
the service of the United States as mail clerk. I do not 
think that you can be successfully prosecuted for interfer- 
ing with or delaying the United States mail because you 
make such an arrest. You should, of course, be pretty cer- 
tain the party is guilty before you arrest him. - 
Very respectfully, 
W. T. THompson, Attorney General, 
By Gzorcr W. Avrzs, Asst. Atty. General. 
March 19, 1909. 


TrLepHone Company—Discriminatory Rares. 


An agreement, whether in parol or in writing, by a telephone company 
with the former owners of such exchange to render service to such 
parties at a lower rate than that given to other subscribers, for 
similar service, is invalid. 

Nebraska State Railway Commission, Lincoln, Neb. 
GentieMEN: I am in receipt of your communication of 

March 22, stating that the Farmers & Merchants Telephone 
Company, of Alma, maintains five business telephones in 
its exchange at Republican City for $1 a month, the reg- 
ular rate for business service in said exchange being $1.50; 
and that the reason given for these exceptions from the 
regular rate is that five persons who formerly owned these 
telephones had sold out to the Farmers & Merchants Tele- 
phone Company, of Alma, with the understanding that they 
should pay no more than $1 a month for business telephone 
service in the future. 

You desire the opinion of this department as to whether, 
under the anti-discrimination statute of 1907, such a verbal 
agreement wouid justify the telephone company in giving 
a iower rate to these parties than it gives other subscribers 
for similar service, also whether such a written contract 
would justify the continuance of such a discriminatory 
rate. 
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My judgment is that neither a verbal nor a written agree- 
ment to this efiect is valid at the present time. It will be 
presumed that the telephone company that made such an 
agreement and the persons by whom the exchange was sold 
did so with a knowledge of the authority of the legislature 
to establish reasonable rates for common carriers and to 
prevent unjust discrimination. When the legislature acted 
and fixed, either directly or through the railway commis- 
sion, another and different rate of service than that estah- 
lished by the company itself, or when it passed an act to 
prevent unjust discrimination, any such contract yields to 
such legal inhibition and becomes nugatory. 

The principle involved in this question was determined 
by the supreme court in the case of State v. Martyn, 117 N. 
W. 719. In that case it was contended that Martyn was 
entitled to receive, and the railroad company entitled to 
give, transportation by reason of a contract made prior to 
the enactment of the anti-pass law, that the anti-pass law 
was unconstitutional because it disturbed vested rights 
arising out of the contract previously made, and that the 
anti-pass law impaired the obligations of contract. By 
section 7, article 11, constitution, it is provided: 

“The legislature shall pass laws to correct abuses and prevent un- 
Just discriminations, and extortions in all charges of express, tele- 


graph and railroad companies in this state, and enforce such laws by 
adequate penalties.” 


Telephone companies are, so far as said constitutional 
provision is concerned, to be regarded the same as telegraph 
companies. The court in the case above cited says: 


“It is also well settled that the internal commerce of a state— 
that is, the commerce wholly confined to and carried on within the 
limits of a single state—is as much under state control as foreign 
or interstate commerce is under the control of the general govern- 
ment. * * * ‘The exercise of this power necessarily includes the 
right to interfere with contract and property rights, so far, at least, 
as may be necessary to prevent extortion and discrimination. From 
even a cursory examination of the several acts of our legislature on 
this subject, it is apparent that the contract under consideration was, 
and is, discriminatory in its nature. We find that like contracts have 
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been frequently declared to be so.” (State v. Martyn, 117 N. W. 722.) 
I am, therefore, led to the conclusion that this contract 
being in the nature of an unjust discrimination is contrary 
to that portion of the railway commission act, which ex- 
pressly forbids the same, and if said contract was ever legal 
and binding on the parties, whether in parol or in writing, 
it is abrogated by the statute to which I have referred. 
Very respectfully, W. T. THompson, 
March 23, 1909. Attorney General. 


County Boarp—Repam or Brioces—EMERGENCIES. 


A county board may declare emergencies for the repair of damaged 
bridges, though the county is heavily indebted. 


Where a county refuses to enter into a joint contract with an ad- 
joining county to repair a bridge, in which an emergency has 
been properly declared by the county board to exist, such adjoining 
county would have the right to repair said bridge and recover 
from its sister county its proportionate part of the cost thereof. 


An emergency cannot be declared to rebuild rather than to repair 
a bridge, and upon a county’s refusal to participate in the build- 
ing of an entirely new bridge the adjoining county cannot re- 
cover from such sister county for its share of the cost thereof. 


Where there are no funds and no available levy, an emergency should 
not be declared to let a contract for the repair of ice breaks not 
attached to an existing bridge. 


The fact that another bridge may exist in the same county some dis- 
tance away would not legally excuse a county board from de- 
claring an emergency as to a bridge which has for a number 
of years been used by the public and has suddenly become im- 
passable. 


An emergency is any event or occasional combination of circum- 
stances which calls for immediate action or remedy; pressing neces- 
sity; exigency; a sudden or unexpected happening; an unforseen 
occurrence or condition. 


E. H. Whelan, Esq., County Attorney of Holt County, 
O'Neill, Neb. 
Dear Sr: I have your letters of the 18th and 23rd in- 
stant, in which you state the following facts: 
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“For the past seven years the counties of Boyd and Holt have jointly 
maintained four wagon bridges across said river, and one of these 
bridges has recently been washed out and more than half destroyed 
by ice and high water. The important question is whether or not 
Holt county should under the conditions to be hereinafter stated enter 
into a joint contract with Boyd county for the repair of said bridge. 

“The bridge fund in Holt county for the year 1908, and previous 
years, is totally exhausted. The levy for 1909 cannot exceed $13,000. 

“Judgments for about $16,000 are now standing against the bridge 
fund of this county, and by the first of July there will possibly be 
$4,000 more making in all a judgment indebtedness of about $20,000. 
The levy for 1909 cannot, therefore, even if collected in full, equal 
more than 65 per cent of the judgment indebtedness against this fund. 

“It is also proposed to build jointly certain ice-breaks in said river 
{immediately up stream from the substructure of said bridge, but not 
physically attached or connected with said bridge.” 


You ask the following questions based thereon: 


“1. Does the law permit a county board to declare emergencies, 
without limit, for the repair of bridges when the county is indebted 
to the extent above indicated in proportion to its levy?”’ 

“2. Under the foregoing conditions, can the adjoining county com- 
pel this county to enter into a joint contract to repair said bridge, or, 
upon its refusal, can the adjoining county have the bridge repaired 
and compel this county to contribute?” 

“3. Assuming that the bridge, including the substructure, has been 
practically destroyed, the fund being exhausted, can an emergency be 
declared to rebuild rather than to repair the bridge, and, if so, can 
Holt county be compelled to join, or upon refusal be forced to con- 
tribute if the other county proceeds and builds the bridge?” 

“4, Can an emergency be declared to let a contract for the repair 
of ice-breaks not actually attached to, or in physical contact with, 
an existing bridge where there are no funds and no available levy?” 

“5. The bridge in question having been in existence for seven or 
eight years on the line of the public road and used by the public 
crossing this river. does this alone ipso facto constitute an emergency 
when there is another good bridge joining the same counties across 
the river about ten miles away, the country not being very thickly 
settled in the neighborhood of the damaged bridge and not per- 
ceptibly more thickly settled than prior to the first building of said 
bridge? What is an emergency?” 


Tn answer to your first question I think the county board 
has a right to declare an emergency relative to any bridge 
which needs immediate repairs on account of its impassa- 
bility by reason of any disaster which may have befallen it, 
and this may be done as often as the bridge becomes dam- 
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aged. The clear intent of the statute is to enable the board 
to take speedy action in order to prevent inconvenience or 
damage to the traveling public. The county board should 
declare such emergencies, and take action in relation there- 
to, only in such cases as are contemplated by the statute. 

The legislature of 1905 passed an act, the purpose of 
which is to prevent county boards from incurring: liabil- 
ities against counties when no funds are legally available 
therefor, but this act recognizes an exception in the fol- 
lowing provision: 

“Provided this act may not prevent the repairing of any bridge 
damaged by sudden casualty when the county board shall first declare 
that an emergency exists and give notice of their intention to repair 
such damage by at least one publication in some newspaper of general 
circulation in the county.’’ (Cobbey’s Annotated Statutes of 1907, sec. 
4606.) ' 

Under said section 4606 and the ruling of this depart- 
ment (Report and Opinions of Attorney General, 1907-1908, 
p.16), 1 do not think the fact that the county bridge fund is 
overdrawn in one or both counties is sufficient excuse for 
refusal of the county board to declare an emergency and 
provide for the repairs of said bridge. The county board 
has the power to transfer from the general fund to the 
bridge fund any unexpended balance in excess of $2,000 
when the interests of the county seem to demand the trans- 
fer. (Cobbey’s Annotated Statutes of 1907, sec. 4509.) 
The money in the district road fund, in the district where 
such work is to be performed, may be utilized also. (Cob- 
bey’s Annotated Statutes of 1907, sec. 6142.) 

Tn answer to your second question, I think it would be the 
duty of your county to enter into a joint contract to repair 
a bridge in which an emergency has properly been de- 
clared to exist by the county board. In case it should 
refuse to do so, I believe the adjoining county would have 
the right, by taking proper steps and giving and pub- 
lishing the notice provided by law, to repair said bridge 
and recover from your county its proportionate part of 
the costs thereof. 
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In answer to your third question, I do not think that an 
emergency should be declared calling for the repair of a 
bridge, and then under such pretense an entirely new 
structure be built. In other words, I think the law as to 
emergencies relates to the repairs of a bridge and not to 
the building of an entirely new one on the old site. I 
think the decision in the case of Colfax County v. Butler 
County, 120 N. W. 444, is authority on this proposition. If 
Tam right in this, upon the refusal of your county to partic- 
ipate in the building of an entirely new bridge the adjoin- 
ing county could not force you to contribute to the same. 

In answer to your fourth question will say our court has 
never passed on the question as to whether or not ice- 
breaks, not actually attached to a bridge, are a part there- 
of, and whether the expense for the same can be recovered 
by one county against another by virtue of the law making 
two counties liable for the repair of bridges over streams 
that divide the counties. One thing is sure, the court 
has held that the expense in placing ice-breaks cannot be 
recovered unless the notice separately designates the ice- 
breaks. (Dodge County v. Saunders County, 77 Neb. 787.) 
I am inclined to think that where an emergency is de- 
clared under the condition of the county finances stated 
by you, the extra expense of ice-breaks ought not to be 
included in the repairs, at least until such time as the 
county finances will justify the same. 

In answer to your fifth question, I do not think the fact 
that another bridge may exist in the same county some 
distance away would legally excuse a county board from 
declaring an emergency as to a bridge which has for a 
number of years been used by the public and has sud- 
denly become impassable. The fact that the bridge has 
been constructed, has been used by the public and has 
become impassable because of some disaster which has 
befallen it, is sufficient reason for the board to declare an 
emergency and to take action in relation thereto. The 
existence of another bridge some distance away, which 
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might in a measure accommodate the traveling publie, 
would not of itself justify the board in refusing to repair 
the one which, by sudden casualty, has become impass- 
able. 

An emergency is defined as follows: 

“Any event or occasional combination of circumstances which calls 
for immediate action or remedy; pressing necessity; exigency; a sud- 
den or unexpected happening; an unforseen occurrence’ or condition.” 
(Colfax County v. Butler County, 120 N. W. 444.) 

My view is that the emergency clause of the statute is 
meant to provide for the repair of bridges over rivers 
rather than the construction of new ones, and that before 
a new bridge can be constructed there should be money 
available to pay for the same. If your question related 
to the original construction of a bridge, and you were 
about to enter into a contract for the same without suf- 
ficient money in the county bridge fund from the previous 
years, I would say you would be compelled to wait until 
the levy for the year 1909 had actually been made before 
entering into the contract. (Clark v. Lancaster County, 
69 Neb. 717.) Certainly under the condition of the county 
road fund, and the law as I understand it, you would have 
no right to undertake the construction of any new bridges. 

I am aware that some of the questions submitted by 
you have never been passed upon by the court, and it is 
impossible ‘to tell just what the court would hold in rela- 
tion thereto should a case involving the same be submitted 
to it. I have given you my best judgment on these mat- 
ters, according to the light which I now have. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
March 26, 1909. 
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Bringes—ConTracts—LIiaBILiTy OF SUPERVISORS. 


When there are no funds available for the purpose of building 
bridges, contracts for their building should not be entered into 
until the levy is actually made. 


Should the members of a board of supervisors undertake to carry out 
the provisions of a contract for the building of bridges, when 
there are no funds available for such-purpose, they would be 
personally liable for the expenditure of all county funds there- 
under, except in cases where emergencies.are declared. 


P. H. Peterson, Esq., County Attorney of Know County, 
Wausa; Neb. 

Dear Sir: I have yours of the 25th instant, in which you 
state that the board of supervisors of Knox county ad- 
vertised for bids for the building and repairing of bridges; 
that at an adjourned meeting of the said board on March 
9, 1909, bids were opened and a contract was let for the 
same to the lowest bidder for the term of one year; and 
that at the time of letting the contract there was no money. 
in the bridge fund derived from the levy of previous 
years. You ask the following questions: 

“1. Is the contract entered into March 9, 1909, by the board of 
supervisors valid?” 

“2. If the contract is invalid, would the members of the board be 
personally liable for the expenditure of county funds thereunder?” 


Sections 6127 and 6130, Cobbey’s Annotated Statutes 
of 1907, authorize county boards to enter into yearly con- 
tracts for the erection and reparation of bridges, but sec- 
tion 6142 places a limitation upon the building of bridges, 
which section is as follows: 

“That bridges shall not be built, the aggregate cost of which shall 
exceed a sum greater than the amount of money on hand in the 

. bridge fund derived from the levy of previous years, plus eighty-five 
per cent of the levy of the current year, together with the amount of 


money in the district road fund in the district where such work is 
to bo performed.” 


The contract referred to by you was entered into in 
March, 1909, and, there being no money in the county 
bridge fund at that time, evidently the contract was ex- 


OPINIONS. 69 


ecuted in anticipation of the levy to be made in 1909. The 
question then arises, has the county board the right to 
contract in anticipation of the levy to be made in 1909 or 
must the board await the actual making of the levy? The 
supreme court has passed upen this question and holds, in 
substance, that when there are no funds available for the 
purpose of building bridges, contracts for their building 
should not be entered into until the levy is actually made. 

“The limitation on the power of the county board to contract for 
bridge building to cost a sum not greater than the amount of money 
on hand in the county bridge fund derived from a levy of previous 
years and two-thirds of the levy of the current year, gives no 
authority to the board to take into account the levy of the current 
calendar year prior to the making of such levy. Until it is made 
there is no ‘levy df the current year.” ( Clark v. Lancaster County, 69 
Neb. 717.) 

Consequently, I conelude that the contract referred to 
was entered into without authority of law, and is, there- 
fore, void. 

Section 4604, Cobbey’s Annotated Statutes of 1907, ex- 
pressly declares that a contract, either expressed or im- 
plied, entered into with the board of supervisors of any 
county, when there are no funds legally available to carry 
out the provisions thereof, is unlawful and wholly void as 
an obligation against the county. Section 4605 makes 
public officials personally liable for the full amount ex- 
pended contrary to the provisions of section 4604. Sec- 
tion 4606 prevents a court from rendering judgment based 
upon contracts of that character, but it also contains an 
exception relative to the repairing of bridges damaged by 
sudden casualty. 

I, therefore, conclude that the members of the beard 
would have no right to enter into such a contract until 
the levy for 1909 has actually been made, and should they 
undertake to carry out the provisions of the contract in 
question they would become personally liable for the ex- 
penditure of all county funds thereunder. 

This rule does not apply to the repairs made on bridges 
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in case of an emergency, as provided by section 6144. 
Under the emergency exception in section 4606, and the 
previous holding of this department (Report and Opin- 
ions of Attorney General, 1907-1908, p. 16), I think the 
board would have the right to declare an emergency and 
to proceed to repair a bridge damaged by sudden casualty, 
even though there is no money in the bridge fund to pay 
for the same at the time, but the county board should de- 
clare emergencies in only such cases as require speedy 
action in order to prevent inconvenience or damage to the 
traveling public. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
March 29, 1909. 


District Court—Frxine Batt—FEtony Cases, 


In felony cases the district court cannot admit to bail, but can only 
suspend sentence and remand the prisoner to the custody of the 
sheriff. 

W. C. Ramsey, Esq., County Attorney of Cass County, 

Plattsmouth, Neb. 

Dear Str: I have your letter of March 30, requesting 
an opinion of this department on the question of the right 
of district courts of this state, in felony eases, to fix and 
admit to bail after sentence, pending error proceedings to 
the supreme court. | 

I think there is no question about the right of the dis- 
trict court to suspend sentence upon notice of the inten- 
tion of the convict to apply for a writ of error, under the 
provisions of section 503, Criminal Code. But the right 
of the district court to admit to bail is not clear in felony 
cases. It may, however, admit to bail in misdemeanor 
cases, pending review on error. 

The case of Ford v. State, 42 Neb. 418, seems to furnish 
ali the authority we have in this state on the question of 
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bail in felony cases, and the only thing that it decides is 
that upon proper showing of probable error the district 
court may suspend sentence and admit to bail pending the 
review of the case in that court. 

My opinion is that the district court may not admit to 
bail in felony cases, but may only suspend sentence and 
remand the prisoner to the custody of the sheriff. 

Very respectfully, W. T. Tompson, 

March 31, 1909. Attorney General. 


Fres—Transcript in AppEaLs—TaxaTion or Unusep 
Ricut or Way. 


Fees for transcripts in appeal matters from judgments of the county 
board are fees for which the county clerk is required to account. 


Fees received by the county judge for transcripts in appeals from 
judgments of his court, whether in civil or in criminal cases, are 
fees for which he is required to account. 


A right of way owned by a railroad, on which no track was laid, i: 
properly assessable by the deputy assessors of the precincts in which 
it is situated, and in case of default in the payment of taxes as- 
sessed against such right of way said easement can be sold in 
the way and manner that other real estate is sold for non-payment 
of taxes. 


It is the dutr of the county clerk to see that an unused right of way 
is placed on the tax list and taxes assessed against same for the 
years that it has escaped taxation. 


R. J. Harper, Esq., County me isc of Furnas County, 
Beaver City, Neb. 


Dear Sir: Your favor, containing the following itt 
quiries, has been received: 


“1, Are fees for transcripts in the county clerk’s office in appeal 
matters from judgment of county board fees of the office for which 
he has to account?” 

“2, What is the rule as to transcripts made by county judge 
in appeals from judgments of his court, as to his accounting to the 
county for such fees, both as to civil and criminal cases?” 

“3. There is a railroad right of way, extending up the Sappa val- 
ley in this county, through Lincoln and Maple Creek precincts, on 
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which right of way no rails have ever been laid. If this easement has 
escaped taxation, is it not the fault of the state board in accepting the 
list of taxable property furnished by the corporation owning said right 
of way, for taxation purposes, without this easement therein included? 
Is such right of way an incumbrance on the fee of the land, as 
would give the county assessor and his deputies in respective precincts 
through which it runs the right to value and assess, as real estate, said 
right of way, as it effects each particular parcel or tract of land, 
deducting its value from value of assessment on the whole tract, so 
that the right of way might be offered for sale after advertisement, 
and sold to buyers at tax sales, in order to colléct taxes by compelling 
corporation owner to redeem and thus save the easement? Where 
such right of way has escaped taxation what authority and whose 
place is it to see that taxes are extended on such right of way, for the 
years it has so escaped, and collect the same?” 


In answer to the questions propounded I will say: 

1. That fees for transcripts in appeal matters from 
judgments of the county board are fees for which the 
county clerk is required to account. i 

2. Fees received by the county judge for transcripts 
in appeals from judgments of his court, whether in civil 
or in criminal cases, are fees for which he is required to 
avcount, 

3. Tam of the opinion that the right of way in ques- 
tion should be assessed by the deputy assessors of the pre- 
eincts in which it is situated. Under the former revenue 
law it was held that a right of way owned by a railroad 
company, on which no track was laid, was properly as- 
sessable by the local authorities. (R. V. & W. R. Co, v, 
Chase Co., 33 Neb. 759.) While the revenue law in force 
at that time and the revenue law in force at the present 
time differ in many respects, they are substantially the 
same so far as the provisions for the assessment of the 
right of way of railroad companies by the state board of 
equalization and the assessment of real and personal prop- 
erty of railroad companies lying outside of the right of way 
by the local authorities are concerned. Hence, I think that 
our courts would hold under the present law as they did un- 
der the former law in the case above cited, that an unused 
right of way or road bed of a railroad company is properly 
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assessable by the local authorities, to-wit., the deputy as- 
sessors of the precincts in which the right of way lies. 

Iam further of the opinion that in case of default made 
in the payment of taxes assessed against said right of way 
said easement can be sold in the same way and manner 
that other real estate is sold for the non-payment of taxes. 
(Chicago, B. & Q. R. Co. v. Custer County, 69 Neb. 430.) 

Iam also of the opinion that it is the duty of the 
county clerk of your county to see that this right of way 
is placed on the tax list and taxes extended against same 
for the years that it has escaped taxation. (Cobbey’s An- 
notated Statutes of 1907, sec. 11,017.) 

- Very respectfully, 
W. T. THompson, Attorney General, 
By Grorse W. Ayres, Asst. Atty. General. 
April 1, 1909. 


Nepraska Svare Hisrorrcan Socrery—Laprsp or Appro- 
PRIATION, 

The $25,000 appropriated by the legislature of 1907, for the erection 

of a basement story of a fire-proof building, to be used as a museum 

and library for the Nebraska State Historical Society, are available 


until the end of the first fiscal quarter after the adjournment of 
the legislature in 1909. z 


Mr. A. E. Sheldon, Director F. W, and Leg. Ref, Dept., 
State Historical Society, Lincoln, Neb. 

Dear Str: I have yours of the 9th instant, in which you 
direct my attention to chapter 146, Session Laws of 1907. 
This act appropriated $25,000 to provide for the erection 
of a basement story of a fire--proof building to be used as 
a museum and library for the Nebraska State Historical 
Society. Under the terms of this act the appropriation 
did not become available until the city ef Lincoln should 
donate and convey to said society a tract of land in said 
city suitable for a site for said Historical Society building 
and acceptable to the executive board of said society. The 
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city of Lincoln conveyed title, in fee simple, to the site and 
the same was accepted by the society prior to May 19, 
1908. Prior to March 31, 1909, contracts had been let to 
said society for the erection of said basement story, 
amounting to about $16,000. The legislature adjourned 
April 1, 1909. The question you submit is in substance 
as follows: 


Is the residue of this appropriation still available or has the same 
lapsed under the constitutional provisions in relation thereto? 


The act of the legislature of 1907, in making appropria- 
tions for the current expenses of the state government, 
limits the same for the biennium beginning April 1, 1907, 
and ending March 31, 1909. It is quite plain that the legis- 
lature intended all appropriations made for current ex- 
penses of the state government to end March 31, 1909, 
which had not been contracted for or earned prior thereto, 
but in the act referred to by you, to-wit., chapter 146, Ses- 
sion Laws of 1907, there is no such limitation made by the 
legislature, and, therefore, reference must be had to the 
constitution. Section 19, article 3, constitution, provides 
as follows: 

“Each legislature shall make appropriations for the expenses of 
the government until the expiration of the first fiscal quarter after the 


adjournment of the next regular session and all appropriations shalk 
end with such fiscal quarter.” 


The legislature having adjourned on April 1, 1909, the 
first fiscal quarter thereafter would not expire until August 
31, 1909. (State v. Babcock, 22 Neb. 33.) 

I, therefore, conclude that the unexpended balance of 
said $25,000 appropriation is available for the purposes 
for which it was appropriated and will remain so until 
August 31, 1909. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
April 12, 1909. 
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Division or PREcINcTS. 


Where a precinct is divided for voting purposes. the division does not 
apply for the purpose of calling juries. 


E, E. Stanton, Esq., County Attorney of Polk County, 
Stromsburg, Neb. 

Dear Sir: Lhave your favor of the 8th instant, in which 
you enclose a copy of petition and order of the county 
board in the matter of the division of Pleasant Home 
precinct, in Polk county, Nebraska, and make a statement 
of the fact involved in the case, as follows: 


“In October 1909 the county commissioners of Polk County divided 
Pleasant Home precinct into East Pleasant Home and West Pleasant 
Home, for election purposes. I enclose you herewith copy of the reso- 
lution of said commissioners. Previously Stromsburg precinct and Os- 
ceola precinct were divided the same way. The county clerk con- 
sidered that said precincts were divided for voting purposes only, and 
in calling the grand jury in January he apportioned them according 
to the precincts as they were before the division, considering that said 
old precincts still existed for all purposes except voting. The defense 
in a criminal case, under an indictment found by said grand jury is» 
raising the point that the grand jury was illegally called for the rea- 
son that there is now no Pleasant Home precinct, no Stromsburg pre- 
cinct and no Osceola precinct, but that we have only East and West 
Pleasant Home, etc., that the old precincts have passed out of existence 
for any purpose, at least. for the purpose of calling juries, and that all 
juries after the division must be called with reference to tne voters im 
East and West Pleasant Home, instead of Pleasant Home as it stood 
before the division.” 


I note that the order of the board dividing the precinct 
reads as follows: 


“Whereas a petition signed by forty electors of Pleasant Home pre- 
cinct, Polk County, Nebraska, has been presented to this board asking 
that said precinct be divided for election purposes into two separate 
and distinct voting precincts. 

“‘And whereas said petition gave the following reasons for said de- 
mand: (1) That the statutes of the state of Nebraska provide that 
the county board may divide any precinct containing more than 300 
voters, into two separate voting precincts. (2) That there were 334 
votes cast at the last general election in said precinct. (3) And that 
the present voting place, since the location of the village of Polk, is 
toward one side of the precinct, 

“Now, therefore, we, the undersigned board of county commissioners 
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of Polk County, Nebraska, being in a regular session oi said board, 
after a careful consideration of the above request and the facts con- 
tained therein, do hereby divide Pleasant Home precinct into two sep- 
arate voting precincts, and the boundaries thereof are described as 
follows: East Pleasant Home. precinct,—being the east half of said 
Pleasant Home precinct and more particularly described as follows: 

“Commencing at the northeast corner of section thirty-three (33), 
township fourteen (14), range three (3) west, of the 6th P. M., and 
running thence west four and one-half miles; thence south seven miles; 
thence east four and one-half miles; thence north seven miles to the 
place of beginning. A 

“And the school house in school district No. 12 is designated as the 
voting place in said East Pleasant Home precinct. West Pleasant 
Home precinct,—being the west half of said Pleasant Home precinct 
and more particularly described as follows: 

“Commencing at the northeast corner of the northwest quarter of 
section thirty-five (35), township fourteen (14), range four (4) west 
of the sixth P. M. and running thence west four and one-half miles, 
thence south seven miles, thence east four and one-half miles, thence 
north seven miles to place of beginning. 

“And the McDaniel Hall in the village of Polk is designated as 
the voting place in said West Pleasant Home precinct. 

“In testimony whereof, we have hereunto set our hands this. 6th 
day of October, A. D. 1909. 

“Board of County Commissioners. 
“W. E, KINNEY, Chairman. 
“H. A. EYESTONE, 
“¥, J. HAHN.” 


You ask the opinion of this department as to whether the 
old precincts lost their identity and were merged into 
two new ones by the action of the, board, or whether the 
division was for election purposes only and the old pre- 
einct still stands for other purposes. 

The division of Pleasant Home precinct was evidently 
made by virtue of and in accordance with the provisions of 
the concluding sentence of section 144, chapter 26, Com- 
piled Statutes of 1907, which reads as follows: 

“The officers now charged by law with the division or alteration 
of. election districts or precincts shall, as far as necessary, alter or 
divide the existing election disvricts or precincts in such manner that 


each election district or precinct shall not contain more than three 
hundred voters.”’ 


I take it that this provision of statute has reference only 
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to division for election purposes. It is a part of the so- 
called ‘‘ Australian Ballot law’’ passed in 1891, and at the 
time of its passage there was already on the statute books 
a law empowering a board of county commissioners to 
subdivide precincts already established as occasion might 
require. (Compiled Statutes of 1907, ch. 18, art. 1, see. 
60.) So that there was no occasion whatever for the law, 
if its object and purpose was to authorize county boards 
to subdivide precincts for general purposes. 

I am, therefore, of the opinion that the legislature in 
passing that part of said section 144 above quoted had in 
mind only the division of a precinct for election purposes, 
and I am quite clear from the language used that the 
county board, which passed the resolution dividing the 
precinct for voting purposes, and the electors who peti- 
tioned for such division did not intend the division to be 
for all purposes, but only intended it to be for the purpose 
of providing separate polling places in order that it might 
be more convenient for the electors to cast their ballots. 

Hence, I am of the opinion that the division in ques- 
tion was for voting purposes only. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grorcre W. Ayrss, Asst. Atty. General. 
April 13, 1909. 


CrerK or District Court—F res. 

Where a clerk of the district court does not earn or take in during 
any year of his term of office a sufficient amount of fees to pay the 
maximum amount allowed him by law for his annual compensation, 
he may retain enough out of any excess of fees received by him 
during any subsequent year of the same term to make up such 
deficiency, but he cannot retain any excess of fees earned during 
any subsequent term. 


M. A. Hartigan, Esq., County Attorney of Adams County, 
Hastings, Neb. 
Dear Sim: I have your favor of the 9th instant, in which 
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facts relative to fees claimed by your clerk of district court 
are stated as follows: 


“Bruckman was elected for a term of four years. He was re-elected 
and is now serving his second term. During his first term the earn- 
ings and income of the office did not reach the amount allowed him in 
compensation. During his second term, the office it seems has become 
more profitable and for the last two years there is an item of trom 
$150 to $250 left over and above the amount that he is allowed for 
his own service as clerk of the district court and for the services of 
his assistant or stenographer. He now insists that he is entitled: to 
hold, and is justified in holding, the overplussage for the years during 
the last and present term and apply the same to the shortage In pre- 
ceding years.” 


You ask for an opinion from this department upon 
the matters involved. I have been unable to find any 
ease where this matter has been passed upon by our court, 
and the decisions of other courts upon the subject do not 
seem to harmonize. It has been held in a Pennsylvania 
ease, as follows: 


“Where one was elected to the offices of Prothonotory of the court 
of common pleas, and clerk of the courts of Oyer and Terminer, etce., 
and Quarter Sessions of the peace, for two consecutive terms of three 
years éach; and the fees received in each of the three years of his 
first term, and in the first year of his second term, did not reach the 
sum o! $1,500, and those received in the second and third years of 
his second term exceeded that sum; he cannot, under the act of the 
24th of March, 1818, appropriate the excess over $1,500, of fees 
received in the last two years of his second term, to supply the de- 
ficiencies in that sum, which occurred in the four preceding years.” 
( Commonwealth v. Steel, 8 Pa. St. 128.) 


In Missouri a different rule seems to prevail. 


“A circuit clerk is entitled to receive of the fees earned by him a 
sum equal to the amount allowed him by law, although such fees may 
not be collected during his term; and the clerk receiving them (as his 
successor in office) would hold them in trust for this purpose. The 
fees earned by a clerk belong primarily to the county, and out or 
which the clerk is allowed by law to retain a certain sum, the 
amount depending upon the population of his county; and the clerk 
holds such fees as trustee for the purposes for which the law has 
destined them. 

“The trust above named would be to supply a deficiency in the 
receipts of a former year to cover expenses and salaries. There can 
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be no public interest subserved in letting money earned by the clerk, 
and which is within the limits of his salary, go to the county.” ( Pugh 
v. Evans, 31 Mo. App. 299.) 

“The fees earned by the clerk of a circuit court are chargeable with 
a trust in his favor to the extent of his salary; and if fees earned 
by him are collected by his successor, and his salary remains par- 
tially unpaid, he can recover the same from such successor to the ex- 
tent to which his salary remains unpaid, if payment thereof is refused; 
nor need the action be on the official bond of such successor.” ( Lycett 
v. Wolff, 45 Mo. App. 489.) 

In the absence of any decision of our own court upon 
the matter, and in view of the conflicting decisions of 
other states, the question which you ask is not free from 
difficulty. This department has heretofore held as fol- 
lows: 

“Where fees earned by a county judge do not aggregate the max- 
imum amount allowed by law for his annual compensation, he may, to 
the extent of the deficiency, retain fees collected by him but earned by 
his predecessor, whose salary was paid in full.” (Opinions of Attor- 
ney General, 1907-1908, p. 3.) 


I am inclined to believe that a fair construction of the 
law regulating the compensation’ to be paid to clerks of 
the district courts will lead to the following conclusions: 

1. That the maximum amount of compensation allowed 
by law is in effect a salary, contingent, of course, upon 
the fees earned by him or collected by him being sufficient 
to pay same. 

2. That the clerk is entitled to receive for each year of 
his term the maximum amount of compensation allowed 
by law, if the fees earned by him during his term, includ- 
ing the fees earned by his predecessor and collected by 
him after his predecessor has been paid in full, amount to 
enough to pay same. 

3. That if he does not earn or take in during any year 
ef his term a sufficient amount in fees to pay the maximum 
smount of compensation allowed him by law, he may re- 
tain enough out of any excess of fees received by him 
during any subsequent year of the term to make up such 
deficiency. 


80 REPORT OF THE ATTORNEY GENERAL. 


4. That he cannot retain out of the excess of fees earned 
during any subsequent term a sufficient amount to make 
up for any deficiency of the fees earned and collected dur- 
ing a prior term. . 

Very ig sa 
W. T. TuHompson, Attorney General, 
By pice W. Aynes, Asst. Atty. General. 
April 14, 1909. 


Tyroxicatinc Liguors—Sate Turoucn Empioyee or Care. 


If the proprietor of a hotel or a cafe, for the purpose of securing 
trade and inducing people to patronize his hotel or cafe, de- 
signedly countenances or instructs and permits his employees to 
receive money from his guests and to go into an adjoining saloon 
and purchase liquors for such guests, he is guilty of violating 
the law. 


If the proprietor ox a hotel or a cafe permits his employees to furnish 
liquor to his guests, for the purpose of inducing greater patron- 
age, and is resorting to such device for the purpose of cireum- 
venting the law, this would be equivalent to an evasion of the 
law and would make the hotel or cafe the place of keeping for 
sale or selling intoxicating liquors. 


The waiter or employee of the proprietor of a hotel or a cafe, who 
takes money from the guests an? purchases liquor for and de- 
livers same to the customers, is eaually liable to prosecution 
if he knowingly engages in said act for the purpose of evading 
the law. 


If a liquor dealer constitutes some one to deliver and serve his 
liquors at a place other than the one for which he holds a license, 
he is guilty of a violation of the law. 


The proprietor of a cafe, if he is the holder of a license, would 
only have the right to sell liquor and serve it in the place for 
which the license was issued. 


Section lla, chapter 50, Compiled Statutes of 1907, simply relates 
to a*shipment of liquor from one county to another and fixes 
the venue of sale to the county where delivery of liquors, and 
payment therefor, are made. 


F.M. Tyrrell, Esq., County Attorney of Lancaster County, 
Lincoln, Neb. 
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Dzar Sir: I have your favor of April 2, in which you 
submit the following questions and request an opinion 
thereon: 

“1. Is it a violation of the statutés of the state of Nebraska for 
the proprietor of a hotel, having a cafe which is connected by 
doors with a room where there is a licensed saloon operated in 
the name of a person other than the proprietor of the hotel, to 
allow his employees to receive money from the guests in the cafe 
for the purpose of purchasing intoxicating liquors at such saloon 
and to allow his waiters to deliver such intoxicating liquors to 
such guests in the cafe to be there drank in connection with their 
meals?” 


From the above statement of facts it is almost im- 
possible to answer this question. If the proprietor 
of the hotel or cafe is acting in good faith in al- 
lowing his employees to occasionally receive money 
from his guests, and to go into an adjoining saloon and 
purchase liquors for such guests, it might not be a viola- 
tion of the law. On the other hand, if such proprietor de- 
signedly countenances such conduct on the part of his em- 
ployees, or instructs and permits them to do this for the 
purpose of securing trade and inducing people to patron- 
ize the cafe, I think such conduct would be a device dis- 
countenanced by the law and such a one as would render 
him liable to prosecution for either keeping for sale or 
selling intoxicating liquors. It is the settled policy of 
the law that any trick, subterfuge, device or pretense 
shall not be permitted to shield violations or evasions of 
the liquor law. (Penner v. Commonwealth, 111 Ky. 604; 
State v. Morton, 42 Mo. App. 64; Hartgraves v. State, 
(Tex.) 43 S. W. 331.) 


“2, Under the facts stated in my first question, where is the 
place of sale?” 


Limited entirely to the facts enumerated in your first 
question, and assuming that the proprietor of the cafe is 
acting in good faith, the place of sale would be at the bar 
of the saloon. On the other hand, if, as suggested in my 
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answer to your first question, the proprietor of the cafe is 
permitting his employees to furnish liquor to his guests 
for the purpose of inducing greater patronage, and is re- 
sorting to this device for the purpose of circumventing the 
law, this would be equivalent to an evasion of the law and 
would make the cafe the place for keeping for sale or sell- 
ing intoxicating liquors. : 

“3. If such sale is in violation of the law, is the proprietor of the 
hotel and cafe a guilty party?” 


He is guilty of a violation of the law if it is shown 
such conduct is a trick or device resorted to for the pur- 
pose of evading the law. 


“4. Is the waiter who takes the money, purchases the liquor 
and delivers the same to the customer guilty of violating the law?” 


The waiter or employee at the cafe would be equally 
liable with the proprietor, if he knowingly engages in 
these acts for the purpose of evading the law. 


“5. Is the liquor dealer who sells the same, knowing the man- 


ner in which it is to be used and the purpose for which the sale is 
made, guilty of violating the law?” 


The liquor dealer who sells the liquor and takes the pay 
for same over his bar would not be guilty of a violation of 
the law, unless he has constituted some one to deliver and 
serve the liquor at a place other than the one for which 
he holds a license. If the liquor dealer has an under- 
standing with the proprietor of the cafe, knowingly en- 
gages in the conduct suggested by you, and does it for the 
purpose of evading the law and dispensing liquors in a 
place for which he has no license, he also would be equally 
guilty with the proprietor of the cafe and his employees. 

“6. Would the proprietor of the cafe, if he is the holder of the 


license, violate the law by making a sale under such conditions as 
are herein enumerated?” 


The proprietor of the cafe, if he is the holder of a license, 
would have the right to sell the liquor and serve it in the 
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place for which the license was issued, but he would have 
no right to serve it in an adjoining room or any other place 
not contemplated or designated by his license. If it 
could be said his license covered both rooms, the cafe and 
the room where the bar is located, then he would have the 
right to sell and serve liquor in both places. However, I 
know of no case where a license is issued so as to cover 
two places where different kinds of business are carried 
or. 

“7. Has section ila, chapter 50, Compiled Statutes of 1907, 


any application to the state of facts enumerated in the first ques- 
tion?” 


Said section is as follows: 


“That in all cases where the purchase price for intoxicating 
liquors is paid to the person who makes manual delivery of any 
such liquors to the vendee thereof, the sale shall be held to have 
been made in the county where delivery and payment were made 
as aforesaid.” 


This section has no application to a case. based on the 
facts stated by you, but simply relates to a shipment of 
liquors from one county to another and fixes the venue 
of sale to the county where delivery of liquors and pay- 
ment therefor are made. 

My idea is that the proprietor of a cafe who continuously 
permits intoxicating liquors to be served to his guests. with 
their meals, no matter how payment for the liquors is ar- 
ranged, subjects himself to the charge of violating the 
liquor law. 

“The respondent kept a boarding house, with sixteen boarders 
and lodgers, and two or three boarders. At dinner and supper 
he furnished them with ale and wine, and they were accustomed 
to drink it. The boarders and lodgers paid the respondent sixty 
eents per day for their board and lodging. The furnishing of 
the ale and wine by the respondent to his boarders, as a part 
of their meals, was in effect a sale to them of so much ale and 
wine as they drank, and the keeping of it by the respondent for 
that purpose was unlawful.” (State v. Lotti, 72 Vt. 116.) 


“Under the act of Congress of March 3, 1893 (27 Stat. 567), the 
furnishing by a boarding house keeper to his boarders and cus- 
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tomers of beer with their meals and lunches, and without its being 
specially called or contracted for, is a sale thereof, which if made 
without a license is punishable.” ( Lauer v. District of Columbia, 
11 App. Cases, 453.) 


Each case is necessarily dependent upon the facts and 
circumstances surrounding it and when they point to a 
course of conduct indicating a purpose on the part of 
the proprietor of a eafe and his employees to evade the 
law by making his place of business a resort where liquors 
may be served with meals or-lunches, a prosecution is jus- 
tified. 

Very respectfully, 
_W. T. Tromerson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
April 14, 1909. 


County Boarp—Reparr or Bripces. 


Section 85p, chapter 78, Compiled Statutes of 1907, relates to the 
repair of bridges and not to the building of entirely new struc- 
tures. 


Section 86, chapter 78, Compiled Statutes of 1907, only applies to 
a case coming properly under the emergency section. 


A county board, after properly adopting plans and specifications, 
advertising for bids and rejecting all the bids submitted for 
such work, still has the right, under section 85g, chapter 78, 
Compiled Statutes of 1907, without contract, advertisement or 
competitive bids, to purchase the necessary bridge material and 
employ the necessary labor to construct the same. 


L. H. Blackledge, Esq., County Attorney of Webster Coun- 
ty, Red Cloud, Neb. 


Dear Sir: Your communication of April 14 is as follows: 


“YT would like the opinion of your department upon the following 
proposition: 

“At the beginning of the present year the county board, having 
adopted plans, advertised for bids for yearly contracts for the con- 
struction and repair of bridges in the county for the current year, 
and upon consideration of the bids, when presented, rejected all 
of them. 
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“It now appears that two certain bridges, by wear and decay, 
have broken down and have been condemned by the board, and the 
board believes it necessary to immediately construct new bridges to 
replace them. 

“Is there any authority under the provisions of section 85p, 
chapter 78, Compiled Statutes of 1907, to provide for the construc- 
tion of a new bridge or do any more than repair a bridge, and do 
the provisions of section 86 govern in such cases as to the manner or 
fund from which payment can be made? 

“Has the board authority, after adopting plans for the two 
bridges needed, under the provisions of section 85g, or other 
sections of the act, to proceed, without contract or advertise- 
ment and competitive bids, to purchase the necessary material 
and labor on the open market from whom they please, and con- 
struct such bridges, or do the provisions of the act in reference 
to advertisement and bids govern as to the procuring of labor and 
material?” 


In answer to your first question will say I think section 
85p, chapter 78, Compiled Statutes of 1907, dealing with 
the subject of emergencies, relates to the repairs of bridges 
and not to the building of entirely new structures. In the 
ease of Colfax County v. Butler County, 120 N. W. 444, 
counsel for plaintiff contended that the reconstruction of 
a bridge which was partly, substantially or wholly de- 
stroyed by fire, flood or other casualty, is repairs within 
the meaning of the law imposing upon adjoining coun- 
ties the duty to repair bridges over streams dividing such 
counties. While the court did not definitely decide the 
question raised, it held that such contention was a strained 
construction of the word ‘‘repairs’? and that the word 
‘¢yepairs’’ as used in section 6417, Cobbey’s Annotated 
Statutes of 1907, relating to contracts between counties 
for the repair of bridges, is used in its ordinary sense 
and does not include ice-breaks. 

Furthermore, I do not think that an emergency should 
properly be declared with reference to a bridge which 
has become impassable by reason of usual wear and nat- 
ural decay. I think the provisions of section 86, relating 
to the funds from which payment for repairs may be 
made, would apply to a case coming properly under the 
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emergency section. In case there is no money available 
in the proper fund, I think the county board would still 
have the right to repair a bridge damaged by sudden 
casualty, as provided by section 4606, chapter 11, Cob- 
bey’s Annotated Statutes of 1907. (Report and Opinions 
of Attorney General, 1907-1908, p. 16.) 

In answer to your second question, I think that inas- 
much as the county board properly adopted plans and 
specifications, advertised for bids, and for good reasons 
rejected all the bids submitted for such work, it still has 
the right, under the provisions of section 85g, chapter,78, 
Compiled Statutes of 1907, without contract, advertise- 
ment or competitive bids, to purchase the necessary 
bridge material and employ the necessary labor to con- 
struct the same. Our court has held that the provisions 
of section 85p, relating to emergencies authorizes the 
county board to proceed and expend large sums of money 
upon bridges without advertising or competitive bidding. 
(State v. Smith, 108 N. W. 173.) If the court gives this 
construction to section 85p, which does not include any 
express authority to purchase materials, it certainly 
would give a similar construction to section 85g, where 
such authority is conferred upon the board by language 
which unmistakably authorizes it to purchase material 
and employ the necessary labor to construct bridges. 
However, I think if your board proposes to construct two 
new bridges it would be advisable to advertise for com- 
petitive bids under the plans and specifications already 
adopted and let the contracts in accordance therewith. 

Very respectfully, 
W. T. TuHomrson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
April 17, 1909. 
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Memser or LecistarurE—EuicrBinity to Orrice CREATED 
BY LEGISLATURE. 


The resignation of a member of the legislature doés not make him 
eligible for appointment by the executive to an office created and 
for which a salary is voted by the legislature of which he was 
a member before his resignation. 


Hon. Ashton C. Shallenberger, Governor of Nebraska, 
Lincoln, Neb. 


Dear Sir: I have your communication of April 16, which 
is as follows: 


“IT would respectfully ask for an opinion from your department, 
if, in your judgment, the constitutional disabilities of a member 
of the legislature from holding appointment, during the term for 
which he was elected, as indicated in section 13, article 3, consti- 
tution, would be removed by the resignation of a member prior to 
the termination of his term of office. In other words, does the 
resignation of a member make it lawful for the executive to ap- 
point him to an office created and for which a salary is voted by 
the legislature, of which he was a member before his resignation?” 


You refer to section 13, article 3, constitution, which, 
so far as material, is as follows: 


“No person elected to the legislature shall receive any civil ap- 
pointment within this state, from the governor and senate during 
the term for which he has been elected, and all such appointments, 
and all votes given for any such member for any such office or ap- 
pointment, shall be void.” 


This section of our constitution has never received ju- 
dicial construction, so far as I have been able to ascertain. 
Evidently, one of the objects of its adoption was to pre- 
vent members of the legislature from creating by law 
lucrative positions for themselves or to which they might 
aspire during their legislative terms. One who is inel- 
igible to an appointment under this provision cannof, re- 
move the disability by resigning as a member of the legis- 
lature. The constitutional provision does not limit the 
legislator’s disability to the time during which he is a 


yy 
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member, but rather ‘‘during the term for which he has 
been elected.” 
Very respectfully, 
W. T. Tuomrson, Attorney General, 
By Grant G. Martry, Deputy Atty. General. 
April 16, 1909. 


Strats Hisrortcan Society. 


Sections 2a and b, paragraph 2, amended by-laws of the Nebraska 
State Historical Society, adopted January 12, 1909, are in con- 
flict with article 5, constitution of said society, which relates to 
the duties and authority of the secretary. 

Mr. Robert Harvey, First Vice President, Nebraska State 

Historical Society, Lincoln, Neb. 
Dear Sir: You submit to this department the follow- 
ing question and request an opinion thereon: 
“Are sections 2a and b, paragraph 2, amended by-laws, adopted 
at the annual mecting held January 12, 1909, in conflict with article 


5, constitution of the Nebraska State Historical Society, relating to 
the duties and authority of the secretary?” 


Article 5, constitution of the society, provides that the 
society shall have a president, two vice presidents, a treas- 
urer and a secretary, who shall be elected by ballot at the 
annual meeting and shall hold their offices until their re- 
spective successors are elected and qualified, and that a 
vacancy in any office may be filled by the board of direc- 
tors for the unexpired term. Then follows a statement of 
the duties of the respective officers. With reference to 
the duties of the secretary the following provision is made: 

“The secretary shall have the custody of the society’s property 


and the general supervision and management cf its work, subject 
to control by the board of directors.” 


Then follow other provisions that are not material to 
this inquiry. The amended by-laws in question are as fol- 
lows: : 


OPINIONS. 89 


“(2a) The secretary shall have the custody of the society’s prop- 
erty, and the general supervision and management of its work as 
herein provided, under the control of the board of directors. He 
shall keep the records of the meetings of the society, and conduct 
the correspondence of the board, preserve all correspondence in 
proper files, and keep copies of all letters written by him. He shall 
see that all employees of the board perform their duties and carry 
out the rules and orders of the board. For his services as secre- 
tary he shall receive such compensation as the board may determine. 

“(b.) The board shall appoint a superintendent, who shall have 
general charge and administration of the property and work of the 
society and such other employees as it may deem necessary. The 
board shall have power to make rules for their government and to pre- 
scribe their duties and compensation. The superintendent and all other 
employees shall hold office at the pleasure of the board. The sec- 
retary may be appointed superintendent.” 


The first section of the amended by-laws, above set forth, 
is almost in the exact language of the provision of the 
constitution relative to the duties of the secretary herein- 
before set forth, and, in my judgment,-is not in any man- 
ner in conflict therewith. 

A different situation, however, is presented when we 
come to consider the provisions of section b, amended by- 
laws. Section 6, constitution, provides as follows: 

“The board of directors is made the governing body of the society, 
with power to manage, administer and control the disposition of its 
moneys, property, effects and affairs, subject to this constitution 
and by-laws annexed. They may adopt such rules as they see fit, 
not contrary to this constitution and by-laws, for the administra- 
tion of ‘the society’s affairs.” 

It will be observed that the control of the society’s 
property and moneys and the general management of its 
affairs in the last analysis are vested in the board of di- 
rectors, but with reference to such control the secretary 
of the society is made the officer through and by whom it 
shall exercise such control. Section b, amended by-laws, 
undertakes to provide for the appointment of a superin- 
tendent through whom the board shall exercise its general 
control and would necessarily supplant and supercede the 
secretary, who is named by the constitution as the one 
through and by whom the board shall exercise control and 
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management of the property, works and affairs of the so- 
ciety. The provisions of the constitution defining the 
duties of the secretary are unambiguous, and little, if 
anything, is left to construction. 

It is contended in support of section b, amended by- 
laws, that the same is in accordance with a practical and 
contemporaneous construction of long standing placed by 
the board of directors upon the provisions of articles 5 
and 6, constitution, pertaining to the duties and powers 
of the board of directors. My opinion is that such con- 
struction cannot be successfully urged as a reason for sus- 
taining a by-law that is in direct contravention of the pro- 
vision of the constitution defining the duties and powers 
of the secretary. This conclusion is based upon the hold- 
ing of the supreme court of this state in analogous ques- 
tions of construction. In State ex rel. Platte County v. 
Sheldon, et al., 113 N. W. 208, the court had occasion to 
consider and comment upon the effect to be given a con- 
temporaneous construction placed upon a revenue statute. 
In that opinion the court said: 


“In the construction of constitutional provisions some courts have 
held that-the practieal. construction~adopted and long continued by 
the legislative department will be followed, even when clearly er- 
roneous. This court has not generally adopted this doctrine. It 
was said in State v. Cornell, 60 Neb. 276, that: ‘While a practicat 
interpretation of the constitution by the legislature will not be lightly 
disregarded in doubtful cases, yet, when the language of the consti- 
tution is free from ambiguity, an interpretation thereof by the legis- 
lative department cannot be invoked to nullify the fundamental law.’ 
bd * * In some jurisdictions long-continued, contemporaneous 
and practical construction by the legislative and executive depart- 
ments have been followed, even though the courts believed the lan- 
guage under consideration clear and unambiguous. This court has 
stated that such construction will govern only where the language 
of the statute is doubtful.” 


It is, therefore, my opinion that section b, amended by- 
laws, is in direct conflict with that provision of article 5, 
constitution, defining the duties of the secretary of the so- 
ciety, and is void to the extent that it undertakes to give 
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the board the power to appoint a superintendent who shall 
supplant and perform the functions conferred by the con- 
stitution’ upon* the secretary. Before’ another -person can 
be lawfully appointed by the board of directors to perform 
the duties placed upon the secretary by the constitution it 
will be necessary to amend that instrument. 
Very respectfully, W. T. THompson, 
April 17, 1909. Attorney General. 


Normat Boarp or Epvucation—Creation or Boarp—Con- 
STITUTIONALITY OF Act. 

House Roll 286, Session Laws of 1909, being “An act to amend sec- 
tions 1 and 22, of subdivision 13, chapter 79, Compiled Statutes 
of Nebraska for 1907, and to repeal the said original sections as 
they now exist, and to provide for an emergency” is apparently 
unconstitutional in that it indirectly attempts to amend sections 
2 to 21, inclusive; and the auditor of public accounts is war- 
ranted in refusing to issue warrants on certificates of either the 
“poard of education” or the “normal board of education” until 
an adjudication may be had by the supreme court as to the con- 
stitutionality of this act. 


Hon. S. R. Barton, Auditor of Public Accounts, Lincoln, 
Nel. 

Dear Sin: You submit to this department the question 
as to whether the ‘‘normal board of education’’ or the 
‘‘board of education’’ mentioned in subdivision 13, chap- 
ter 79, Compiled Statutes of 1907, is vested with power to 
pass on claims and authorize vouchers on the appropria- 
tion made for the state normal schools. 

House roll 286, of the late session of the legislature, un- 
dertakes to amend the chapter above referred to by amend- 
ing sections 1 and 22, subdivision 13, thereof. The orig- 
inal section 1, subdivision 13, chapter 79, provided that the 
state normal school should be under the direction of a 
‘hoard of education’? consisting of seven members, five 
of whom should be appointed by the governor for a term 
of five years each; the state treasurer and the state super- 
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intendent of public instruction are made ex officio members 
of said board. Sections 2 to 21, inclusive, of the sub- 
division, remain unaltered by the act of the legisla- 
ture above referred to. No attempt was made _ to 
amend the intervening sections in direct terms. In nearly 
all of said intervening sections the managing body for 
the normal schools is termed the ‘‘board of eduecation.’’ 
To this board of education, by the terms of section 
11, is given control of all funds appropriated for 
the use and benefit of the normal schools, together with 
the income arising from the leases and sale of endowment 
lands belonging to the said school, and the treasurer shall 
pay out the proper funds on drafts for moneys to be ex- 
pended under the provisions of said subdivision, such or- 
ders or drafts to be drawn by the auditor on certificate of 
the secretary countersigned by the president of the board 
of education, and no such certificate shall be given ex- 
cept on accounts allowed by the board in open meeting. 

The amendment makes a radical change in the preexist- 
ing section 1, in that it undertakes to create a board to 
be known as the ‘‘normal board of education,’’ which shall 
have the control and direction e* “he normal education of 
the state, including normal schoels and junior normals, 
and shall sueceed to, take the place of and exercise the 
powers of the present ‘‘board of education’’ as ‘‘herein 
provided.’’ It provides that the five members of the board 
shall be appointed by the governor by and with the ad- 
vice and consent of the senate, and that such five members 
shall be appointed within ten days after the act takes ef- 
fect and before the adjournment of the present session of 
the legislature. The act carried an emergency clause, and 
was approved by the governor and filed in the office of the 
secretary of state April 1, 1909. 

Anew board has been appointed under the terms of the 
amended section 1, and the five members appointed by the 
governor have been confirmed by the senate. 

The title to House Roll 286 is as follows: 
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“An act to amend sections one (1) and twenty-two (22), of 
subdivision thirteen (13), chapter seventy-nine (79), of the Com- 
Piled Statutes of Nebraska for 1907, and to repeal the said original 
sections as they now exist, and to provide for an emergency.” 


If the authority of the board of education, as created 
and established under the provisions of section 1 prior to 
its amendment, and the authority conferred upon such 
board by the terms of section 11, of said subdivision as it 
now stands, has been taken away and conferred upon the 
new ‘‘normal board of education’’ as defined in the amend- 
ment to section 1 provided for in House Roll 286, author- 
izing the issuance of certificates on which you, as auditor, 
shall issue warrants on the state treasury, it is because the 
amended section has had the effect of amending the see- 
tions intervening between sections 1 and 22 by practically 
changing the term ‘‘board of education’’ to mean the ‘‘nor- 
mal board of education.’’ 

Section 11, article 3, constitution, provides as follows: 

“No law shall be amended unless the new act contain the sec- 


tion or sections so amended and the section or sections so amended 
shall bo repealed.’ 


House Roll 286, is in terms an amendatory act purport- 
ing to amend sections 1 and 22, subdivision 13, chapter 79, 
Compiled Statutes of 1907, only. It would seem clear that 
it could not have the effect of amending sections from 2 to 21, 
inclusive, of said subdivision, without doing violence to the 
constitutional provisions above quoted. This legislation, 
as I view it, is an indirect attempt to amend sections 2 to 
21, inclusive, in a different manner than that commanded 
by the constitution. It is elementary that what may not 
be done directly may not be done indirectly. In Smails 
v. White, 4 Neb. 353, the supreme court of this state laid 
down the following rule: 


“Where an act is not complete in itself, but is clearly amenda- 
tory of some former statute, it is within the constitutional inhibi- ° 
tion above cited. Nor would it make any difference in this re- 
spect, whether bv its title, or in the body of the act, the new statute 
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assume to be amendatory or not; it is enough if it clearly have that 
effect.”” 


This rule has been reaffirmed in all subsequent cases 
where the question arose. In Armstrong v. Mayer, 60 
Neb. 425, the court held as follows: 

“Where the title to a bill is to amend a particular section, no 


amendatory legislation not germane to the subject-matter of the orig- 
inal section proposed to be changed is permissible.”’ 


It has been the policy of the executive state officers to 
consider all acts passed by the legislature as constitu- 
tional and valid until declared otherwise by the courts. 
In this case, however, we are confronted .with the situa- 
tion of being called upon to determine which of two acts 
of the legislature is valid and shall be followed. Section 
11, as it now stands in the statute, requires you to issue 
warrants upon certificates by the secretary of the ‘*board 
of education’’ and countersigned by the president, while 
the amended section 1 says that the ‘‘normal board of 
education’’ shall succeed to, take the place of and exer- 
cise the powers of the present board of education as 
“therein provided.’’ Section 1 does not undertake to pro- 
vide how the ‘‘normal board of education’’ shall exercise 
its powers. The exercise of its powers and duties are all 
defined in sections from 2 to 21, inclusive, which are not 
in terms undertaken to be amended by House Roll 286. 

In view of the questionable constitutionality of this 
act of the legislature, the conflicting provisions of the 
statute, and the fact that the question here presented in- 
volves the expenditure of public funds, I think you would 
be warranted in refusing to issue warrants on certificates 
of either the ‘‘board of education’’ or the ‘‘normal board 
of education’”’ until an adjudication may be had on this 
matter by the court.* 

Very respectfully, W. T. THompson, 

April 19, 1909. Attorney General. 


*Affirmed in (State ex rel. Thompson v. Majors,) 123 N. W. 429. 
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Insurance Companres—TaxaTIon. 


A life insurance company, organized under the laws of this state 
on the old line plan, having a surplus of $200,000 over all lia- 
bilities and capital stock, and whose stockholders participate in 
the earnings, is required to pay a tax on all property which = it 
owns within. the jurisdiction of the county assessor as well as 
pay taxes on its gross receipts. 


After having ascertained the actual value of the capital stock of 
a life insurance company, and deducting therefrom the value of 
the tangible property otherwise assessed, the remainder would 
be the taxable value of the shares of capital stock. 


In arriving at the value of the capital stock of a life insurance com- 
pany the assessor should not take into consideration the gross 
premium receipts which are otherwise assessed. 


State Board of Equalization and Assessment, Lincoln, 
Nek. 
GenTLEMEN: I am in receipt of your letter of recent 
date, submitting the following questions and requesting 
an opinion thereon: 


“1. Is a life insurance company, organized under the laws of 
this state on the old line plan, having a surplus of $200,000 over 
all liabilities and capital stock, and whose stockholders participate 
in the earnings, liable for taxation on anything except the gross 
premiums?” 


Section 61, article 1, chapter 77, Compiled Statutes of 
1907, is as follows: 


“Every life, fire or accident insurance company, or surety com- 
pany, organized under tthe laws of this state, except fraternal bene- 
ficiary associations, and mutual companies that operate on the assess- 
ment plan, have no capital stock and make no dividends, and whose 
scheme of insurance does not contemplate the return of any percent- 
age of earnings or profits to policy holders, shall be taxed in the 
county, town, city, village and school district where the agent con- 
ducts the business upon the gross amount of premiums received by 
it for all Nebraska business done within the state during the preced- 
ing calendar year less amount of same ceded to order companies 
as reinsurance, through regularly authorized agents in this state and 
less premiums returned on cancelled policies. Such gross receipts 
less reinsurance and cancellations shall be taken as an item of 
property of that value and be assessed and taxed on the same per- 
centage of such value as other property. The agent shall render 
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the list and be personally liable for the tax. If he refuses to ren- 
der the list, or make affidavit that the same is correct, the amount 
May be valued and assessed according to the best information of the 


assessor.” 


In the case of Aachen & Munich Fire Ins. Co. v. Omaha, 
72 Neb. 112, 518, construing the provisions of section 58, 
which pertains to foreign fire insurance companies, the 
language and provisions of which are similar in a lege 
degree to the language and provisions of section 61, the 
supreme court held that a tax on the gross receipts is not 
a tax in lieu of all other taxes. I doubt not that the same 
holding would be made by the court if it were called upon 
to construe the provisions of section 61, that the tax on 
the gross premiums is not to be taken in lieu of all other 
taxes. I am, therefore, of the opinion that a domestic life 
insurance company, such as you describe, is required to 
vay a tax on its gross premiums and also should be as- 
sessed for and pay taxes upon any other property which 
the company owns within the jurisdiction of the county 
assessoy. 

“2. Suppose I have one company in my county having a capital 
stock of $100,000 paid up and having $5,000 surplus and during the 
year it has received $10,000 as gross premiums, making a total of 
$115,000 which it returns to me for taxation, what is the proper 
course to pursue in the case of the second company having $100,000 
paid up and advertising as having over and above all capital stock 
and liabilities $375,000 as surplus as well as having received $10,000 
in premiums? If it is right to assess one of them on capital stock 
and surplus, it is also right to assess the other. Now, the question 
is which is right? If it is right for the companies located in Lan- 
easter county to be assessed on such a basis, why not see that it is 
done in Douglas county as well?” 


I copy the above proposition from a letter submitted to 
you by a county assessor. -While these questions are not 
entirely intelligible, yet I take it that what is meant is 
reasonably plain. In determining the assessed value of 
the capital stock of an insurance company it is proper to 
take into consideration any and all of the facts stated in 
the question. In other words, the object of the assessor 
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should be to ascertain, from any evidence obtainable, the 
true value of the capital stock of these corporations. The 
value of the capital stock would represent the surplus or 
undivided profits, franchise and tangible property of the 
company. The tangible property of the company would 
necessarily be separately assessed. Therefore, after hav- 
ing ascertained the actual value of the capital stock, there 
should be deducted from such valuation the value of the 
tangible property otherwise assessed. After deducting its 
value from the actual value of the capital stock the bal- 
ance would be the taxable value of the shares of capital 
stock. In arriving at the value of the capital stock the 
assessor should not take into consideration the gross pre- 
miums which are otherwise assessed. 

With reference to what is said about such property be- 
ing assessed differently in different localities, beg leave to 
say it should be assessed alike in all counties. The law 
is general and extends to all companies in every county 
in the state. The rule hereinbefore suggested should, in 
my judgment, be followed throughout the entire state in 
the assessment of this class of insurance companies. 

Very respectfully, W. T. Tuompson, 

April 26, 1909. Attorney General. 


NTERSTATE SHIPMENT. 


Demurrage charges on interstate shipments fall within the juris- 
diction of the Interstate Commerce Commission rather than that 
of the State Railway Commission. 

Nebraska State Railway Commission, Lincoln, Neb. 
GentLemMen: I am in receipt of your communication of 

April 28, submitting the following proposition and re- 

questing an opinion thereon: 

“An interstate shipment arrives at destination, is accepted by 
the consignee and freight charges are paid. Subsequent to the 
payment of the freight charges demurrage accrues on the ship- 
ment. 
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“Upon the payment of the freight charges, as above stated. does 
its interstate character cease to attach to such shipment and is it 
thereafter, so far as subsequent demurrage charges that may accrue 
are concerned, subject to state regulation? 

“In this connection, your attention is specifically directed to the 
fact that car service rules are a part of the tariff provisions under 
which interstate shipments are made.” 


If the car service rules are a part of the tariff provi- 
sions under which the interstate shipments are made, the 
contract of shipment is made with reference thereto and 
the same must necessarily form a part thereof. The ship- 
ment is an interstate shipment and the railway company 
has fully performed its part of the contract, in my judg- 
ment, when it has transportated the goods to the place of 
destination and set out the car at a point where the ship- 
per is enabled to unload the same. The shipper’s con- 
tract, however, is not completed simply by the payment 
of the freight charges, since the freight charges are only 
a part of his obligation. The demurrage charges that ac- 
erue after the free time has elapsed for the shipper to un- 
load the car, so accrue by virtue of the contract of ship- 
ment, which is interstate in character. In the case of 
Gulf, Colorado & Santa Fe Ry. Co. v. Texas, 204 U.S. 
403, the supreme court of the United States held: ‘ 

“An interstate shipment—in this case of carload lots—on reach- 
ing the point specified in the original contract of transportation ceases 
to be an interstate shipment, and its further transportation .to an- 
other point within the same state, on the order of the consignee, is 


controlled by the law of the state and not by the interstate com- 
merce act.” 


But, in my judgment, this decision is not authority on 
the proposition stated in your communication. The de- 
murrage charges accruing on an interstate shipment are 
easily distinguishable from the transportation charges 
from point of destination of the interstate  ship- 
ment to another point within the same state accruing under 
a separate and different contract and under dif- 
ferent laws than those under which the interstate ship- 
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ment was made. In the case quoted the contract for in- 
terstate shipment was completed, so far as the common 
carrier was concerned, when it was delivered to the con- 
signee at its original point of destination. In the case 
involved in your question the railway company performed 
all its obligations at the time it transported the car to the 
point of destination named in the bill of lading and ten- 
dered delivery. The payment by the shipper, however, 
of the freight charges might or might not amount to a 
complete fulfillment of his contract obligations to the car- 
rier. The duty to unload the car was upon him and also 
the obligation for the payment of demurrage in case he 
failed to unload the car within a given length of time after 
delivery. 

It appears that the Interstate Commerce Commission 
has taken, and is exercising, jurisdiction over demurrage 
charges on interstate shipments by the adoption of the fol- 
lowing rule: 

“Demurrage rules and charges must be observed as strictly as 
transportation rules and charges. The commission cannot, there- 
fore, recognize as lawful any rule governing demurrage, the appli- 
cation of which is dependent upon the judgment or discretion of 
some person, or which provides for exemption therefrom in certain 
exigencies in the creation of which the carrier has no part. Inter- 


state tariffs containing such rules must be corrected or cancelled.” 
(Supplement No. 1 to Tariff Circular No.~15-A.) 


I find that in the application of the John Deere Plow 
Company, for a refund of demurrage charges on an inter- 
state shipment or shipments, the Interstate Commerce 
Commission held as follows: 


“Demurrage charges are not alone exacted as compensation for 
the use of equipment beyond the free time allowed but primarily 
and principally are intended to accomplish the prompt loading and 
unloading of equipment in order that other shippers may have the 
use of it, as well as, in instances where cars are placed upon the 
tracks of railroad companies, to effect the rapid non-occupation 
of.tracks in order that the cars of other shippers may be placed upon 
them.” 


From an examination of the opinions of the supreme 
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and cireuit courts of the United States and the holdings of 
the Interstate Commerce Commission I am led to the con- 
clusion that the matter of demurrage charges on inter- 
state shipments falls within the jurisdiction of the Inter- 
state Commerce Commission rather than that of the state 
railway commission, even though the demurrage charges 
accrued within the state of Nebraska. I am led to this 
conclusion also from the fact that these demurrage charges 
are an incident to and grow out of an interstate transac- 
tion. 
Very respectfully, W. T. THompson, 
April 28, 1909. Attorney General. 


Home For tHe Frienptess—State Pusric ScHoor—aAp- 
PROPRIATIONS. 

Warrants cannot be legally drawn upon funds appropriated for the 
salaries of officers and the maintenance of the Home for the 
Friendless against the appropriations made for the officers and 
the maintenance of the State Public School, as defined in Sen- 
ate File 350, Session Laws of 1909. 

Hon. Ashton C. Shallenberger, Governor of Nebraska, 

Lincoln, Neb. 

Dear Sir: In response to your request for an opinion 
as to the legal status of the appropriations for the main- 
tenance of the Home for the Friendless at the present time, 
beg leave to say that I have examined Senate File 350, 
also House Roll 465, being the salary appropriation bill, 
and House Roll 463, being the current expense appropria- 
tion bill, of the late legislature. 

Senate File 350 is entitled, ‘‘An act providing for the 
creation and location of a State Public School for de- 
pendent children, and providing for the government of 
the same and providing for the care and custody of all the 
dependent children within the state, and repealing see- 
tions four (4), five (5) and six (6), chapter 35, of the 
Compiled Statutes of Nebraska.’’ Chapter 35 is the chasp- 
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ter creating and governing, among other things, the Home 
for the Friendless. The first section of that chapter is as 
follows: 


“That a home for the friendless shall be established in the state 
of Nebraska.” 


Section 2 provides as follows: 


“The location of said home shall be under the supervision of 
the board of public lands and buildings, and shall be located at 
the city or town which shall, after duly advertising for bids for its 
location, donate the largest amount to said home.” 


> 


Section 3 of the act carried an appropriation of $5,000 
for the erection of said home. Sections 1 and 2 are unre- 
pealed by Senate File 350. It is a matter of history that 
the Home for the Friendless was located at Lincoln, Ne- 
braska. It follows, therefore, that at the present time we 
have a Home for the Friendless established by law. 

Senate File 350 is an act complete in itself and seems to 
have been intended to supercede or supplant the functions 
of the Home for the Friendless provided for in chapter 35. 
I find in examining the appropriation bills above referred 
to that no appropriations were made for the Home for the 
Friendless, either for its maintenance or the salaries of 
its officers, but that appropriations were made for the sal- 
aries of officers and for the maintenance of the State Pub- 
lic School created by Senate File 350. Senate’ File 350 
carries no emergency clause, and consequently does not go 
into effect until July 2. 

This situation, therefore, presents itself, that the Home 
for the Friendless, as defined in chapter 35, Compiled Stat- 
utes, is a legally existing institution, with its functions and 
duties at present unimpaired by Senate File 350; that it 
will so‘remain until July 2 of this year; and that there are 
no appropriations made by the legislature available for the 
pay of its officers or for the maintenance of the institution 
and its inmates. Q 

I do not believe that any warrants could be legally 
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a 


drawn upon funds appropriated for the salaries of officers 
and the maintenance of the Home for the Friendless 
against the appropriations made for the officers and the 
maintenance of the State Public School defined in Senate 
File 350. It was evidently the assumption of the legisla- 
ture that the appropriation bills and Senate File 350 
should take effect simultaneously upon their passage and 
approval, but Senate File 350 contains no emergency clause 
and, of course, would not take effect until the lapse of three 
months after the adjournment of the legislature, in accord- 
ance with the terms of the constitution.* 
Very respectfully, W. T. THompson, 
April 29, 1909. Attorney General. 


Liquor License—Pvusuiication or Notice. 


Before a village board can legally grant a liquor license notice of 
the filing of the application therefor must be published for two 
consecutive weeks in a newspaper published in the county having 
the largest circulation therein. 


A. R. Davis, Esq., County Attorney of Wayne County, 
Wayne, Neb. 

Dear Sire: I[ am in receipt of your communication of 
April 28, asking for a construction of section 2, chapter 
50, Compiled Statutes of 1907. The question you present 
is as follows: 

“Can a village board legally grant a license to a saloon where 
the notice of application was not published in a newspaper in the 
village but was published in a newspaper in another town having 


® greater general circulation but a smaller circulation in the village 
itself?” 4 


Section 2, chapter 50, Compiled Statutes of 1907, among 
other things, provides as follows: 


“No action shall be taken upon said application until at least two 
weeks notice of the filing of the same has been given by publication 


*Overruled in State ex rel. Johnson v. Barton, 112 N. W. 64. 
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in a newspaper published in said county, having the largest circula- 
tion therein.” 


By the terms of section 25, of the same chapter, it is 
provided that in granting licenses or permits the corporate 
authorities of cities and villages shall comply with and be 
governed by all the provisions of the act in regard to grant- 
ing licenses. In other words, if application is made to a 
city council or a village board of trustees for authority to 
sell intoxicating liquors therein, it is incumbent on the ap- 
plicant to cause notice to be published for two weeks in a 
newspaper published in the county, having the largest cir- 
culation in the county: 

It is my opinion that under the statute and under the 
decisions of the supreme court it is the duty of the ap- 
plicant to publish notice of his application for liquor 
license in a newspaper published in the county, having the 
largest circulation therein, even though such newspaper 
does not have as great a circulation in the city or village 
where the business is intended to be carried on as some 
other newspaper in such city or village. (Lambert v. Stev- 
ens, 29 Neb. 283.) It is further held in the case herein 
cited that in the absence of a charge of bad faith on the 
part of the applicant in the selection of. the paper his 
decision in that regard will not be inquired into. 

Very respectfully, W. T. THompson, 

April 30, 1909. Attorney General. 


Grantinc Repucep Freigur Ratres—Discrimination— 
Power. or Raitway Commission. 


Where a common carrier is acting in good faith in the granting of 
free transportation of freight or in the granting of reduced rates 
for the carriage of freight for the state, city, county or town gov- 
ernment, or for charitable purposes, or to and from fairs and 
expositions for exhibition thereat, it cannot be said to violate 
the law against discrimination, and the railway commission is 
powerless to prevent the carrier from exercising reasonable dis- 
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cretion in granting concessions or advantages in the matters 
enumerated herein. 


Nebraska State Railway Commission, Lincoln, Neb. 


Geytiemen: I am in receipt of your communication 
of recent date, calling my attention to the provisions of 
subdivision g, section 14, railway commission act, provid- 
ing that, ‘‘nothing in this act shall prevent the carriage, 
storage, ov handling of freight free of charge or at reduced 
rates for the state, or for any city, county or town govern- 
ment, or for charitable purposes, or to and from fairs and 
expositions for exhibition thereat,’’ and requesting an opin- 
ion on the proposition as to whether the action of any rail- 
road company in the carrying, storing or handling of 
freight free of charge or at reduced rates, under the pro- 
visions of this section, can be made the basis of a com- 
plaint or discrimination, and whether the commission can 
on its own motion, upon complaint, compel a railroad com- 
pany to transport, store or handle any particular class of 
freight free of charge or at a reduced, rate for the state, or 
for any city, county or town government, or for charitable 
purposes, or to and from fairs or expositions for exhibition 
thereat. 

I am inclined to the belief that this provision was en- 
acted for the purpose of enabling railroad companies to 
earry or handle freight free of charge or at reduced rates 
for the government, municipalities, charity or exhibition, 
at its option. As an abstract proposition I do not think 
the railway commission would have a general authority in 
the premises. There might be cases, however, where the 
conduct of a carrier would not be justified while pretend- 
ing to operate under the authority conferred by the statute 
above set forth, and its conduct might amount in certain 
cases to an unjust discrimination. I would not feel like hold- 
ing that a case might not arise where the commission would 
be without authority to act in the premises to prevent any 
unjust discrimination where the carrier might be pretend- 


OPINIONS. 105 


ing to operate under the authority conferred by this stat- 
ute. Where the carrier, however, is acting in good faith, 
I think it is doubtful if the commission could intervene and 
prevent the carrier from exercising reasonable discretion 
in granting concessions or advantages enumerated in the 
statute, in the exercise of its option. 

The question you submit is an abstract one, and, until a 
concrete case arises and I am advised of the cognate or at- 
tending facts and circumstances, I would not be able to 
give an opinion that would be satisfactory either to the 
commission or to myself. 

Very respectfully, W. T. Tompson, 

May 1, 1909. Attorney General. 


Orricer’s Savrary—Increasep By Appropriation BIii. 


Where the statute fixes the salary of an officer at a certain amount 
and the legislature, in the biennial salary appropriation bill, 
appropriates an amount for the salary of such officer in excess of 
that fixed by the statute creating the office, the auditor of public 
accounts is authorized to draw a warrant for the monthly or 
quarterly salary of such officer in accordance with the amount 
expressed in the appropriation bill. 


Hon. 8S. R. Barton, Auditor of Public Accounts, Lincoln, 
Net. 

Dear Simm: I am in receipt of your communication of 
recent date, requesting an opinion from this department 
on the following proposition: ‘ 

Where the statute fixes the salary of an officer at a certain amount 
and the legislature, in the biennial salary appropriation bill, appro- 
priates an amount for the salary of such officer in excess of that 
fixed by the statute creating the office, are you as auditor author- 
ized to draw a warrant for the monthly or quarterly salary of such 


officer in accordance with the appropriation or are you limited in 
amount to the salary fixed by the statute? 


Were I called upon to pass upon this question unham- 


pered by any practical, contemporaneous, legislative or ex- 
ecutive construction, I would be disposed to hold that you 
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would be restricted in auditing claims for such salary to 
the amount named in the statute creating the office. I find, 
however, upon investigation, that a long-continued, con- 
temporaneous and practical construction, both by the legis- 
lature and by the executive department, differs from what 
I would be disposed to hold on this question were it inde- 
pendently or originally presented to me for interpretation. 

For instance, I find that the salary named in the statute 
for the private secretary to the governor in 1879 was fixed 
at $1,500 per annum, and remained so until amended by the 
legislature of 1903, when the salary was raised from $1,500 
to $2,000 per annum. I find that notwithstanding this sal- 
ary was fixed by statute at $1,500, the legislature of 1883 
appropriated, and the private secretary drew, upon vouch- 
ers duly audited by your department, $1,600 per annum. 
The legislature of 1885 appropriated $1,600 per annum, and 
the secretary drew, upon vouchers duly audited by your de- 
partment, $1,600 annually. The legislature of 1887 appro- 
priated $1,700 per annum as salary for the private secre- 
tary to the governor, which he drew upon vouchers duly 
audited by your department. The legislature of 1889 also 
appropriated $1,700 per annum for this officer, which was 
drawn by him upon vouchers duly audited by your depart- 
ment. The legislature of 1891 appropriated $2,000 per an- 
num as the salary for the private secretary to the governor, 
which, upon vouchers duly audited by your department, 
was drawn by him. The legislative sessions of 1893, 1895, 
1897, 1899 and 1901 each appropriated $2,000 per annum as 
the salary for the private secretary to the governor, which 
was drawn by him upon vouchers duly audited by your de- 
partment. 

I find also that the salary of the deputy superintendent of 
public instruction has been for many years prior to 1909 
fixed by statute at $1,500 per annum, but that the legisla- 
ture of 1903 appropriated, as the salary of such deputy, the 
sum of $1,700 per annum, which has been drawn by him © 
upon vouchers duly audited by your department. The 
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legislatures of 1905 and 1907 each appropriated the sum of 

+ $1,800 per annum for the salary of this deputy, which was 
drawn by him upon vouchers duly audited by your depart- 
ment. 

I further find that the salary of the deputy secretary of 
state for many years last past has been fixed by statute at 
$1,500 per annum, but that the legislature of 1901 appro- 
priated for such salary the sum of $1,600 per annum, which - 
was drawn by him upon vouchers duly audited and allowed 
by your department. The legislature of 1903 appropriated 
the sum of $1,700 per annum as the salary for the deputy 
secretary of state, which sum was also duly audited and 
allowed by your department. The legislatures of 1905 and 
1907 each appropriated the sum of $1,800 as the annual sal- 
ary for this deputy, which salary was duly audited and 
allowed by your department. 

Thus, it will be seen that with respect to the salaries of 
these officers the legislature and the executive department 
have, for twenty-six years, placed a construction upon these 
appropriations and given them the force and effect of 
amendments. 

Confronted with this long-continued, contemporaneous 
and practical construction by the legislative and execu- 
tive departments I am inclined to hold that you are war- 
ranted in auditing claims and drawing warrants in ac- 
cordance with the amount expressed in the appropriation 
for these statutory officers’ salaries. I am inclined to 
think the courts, as well as this department, should now 
be governed by the construction given to these appro- 
priations by the legislature and your department. In the 
case of State ex rel. Platte County v. Sheldon. 113 N. W. 
208, Chief Justice Sedgwick, in delivering the opinion « 
the court, said: 

“In some jurisdictions long-continued, contemporaneous and prac- 
tical construction by the legislative and executive departments hag 


been followed, even though the courts believed the language under 
consideration clear and unambiguous. This court has stated that 
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such construction will govern only where the language of the statute 
is doubtful, yet an examination of the decisions in this state will 
disclose that in almost every instance such contemporaneous, uni- 
form, and long-continued construction by public officials in the ex- 
ecution of the law has been followed by this court.” 


So far as I have investigated I have been unable to find 
where the courts of this state have passed upon the iden- 
tical question submitted by you, but I believe the course 
heretofore pursued, both by the legislative and the execu- 
tive departments, with reference to this matter, will be 
safe for you to follow. 

Very respectfully, W. T. THomrson, 

May 8, 1909. Attorney General. 


Disconnection or ‘TELEPHONE ComMpany—CHANGE oF 
Rates. 

Where the rates, schedules or classifications have been altered or 

changed by one telephone company disconnecting from another 


telephone company, without first securing permission from the 
railway commission, such act would be a violation of law. 


Nebraska State Railway Commission, Lincoln, Neb. 
GentLemeN: I have yours of May 1, which is as follows: 
“Calling your attention to sub-paragraph c, section 15, railway 

commission act, which provides that no change of rate, schedule or 
classification may be made by any common carrier until after 
application has been made to the railway commission and permis- 
sion had for that purpose, we respectfully desire your opinion as 
to whether or not a telephone company which has been connected 
with another telephone company, and has published and filed in this 
office its schedules of rates, can disconnect without first making ap- 
plication to the commission and securing its permission.” 


The prohibition in the section to which you refer is 
directed against the change of any rate, schedule or clas- 
sification. The question then becomes one of fact for the 
commission to determine whether or not the disconnec- 
tion is equivalent to an alteration or change of the rates 
already established. If upon investigation the railway 
commission believes that the rates, schedules or classifi- 
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cations have been in fact altered or changed by the one 
telephone company disconnecting from the other, such act 
would certainly be a violation of the law referred to un- 
less application was first made to the commission for its 
permission to disconnect. 
Very respectfully, 
W. T. Tompson, Attorney General, 
By Grant G. Marrin, Deputy Atty. General. 
May 13, 1909. 


County Boarp—Expenpiture or Innertrance Tax Funp. 


The county board of a county having a population of less than 30,000 
cannot expend the inheritance tax fund, under the provisio of 
section 19, article 8, chapter 77, Compiled Statutes of 1907, 
without letting a contract therefor under competitive’ bidding. 


C. E. Sandall, Esq., County Attorney of York County, 
York, Neb. 

Dear Sir: I am in receipt of your communication of 
May 13, wherein you request the opinion of this depart- 
ment as to whether the county board, of a county having 
a population of less than 30,000, can expend the inheri- 
tance tax fund under the proviso of section 19, article 8, 
chapter 77, Compiled Statutes of 1907, without letting a 
contract therefor by competitive bids after plans and 
specifications therefor have been made and filed. 

The provisio referred to in section 19, article 8, chapter 
77, Compiled Statutes of 1907, is as follows: 

“Provided that it shall be lawful for the county commissioners 
of any county having a population of not more than thirty thou- 
sand to use said fund in the manner herein provided for the im- 
provement of any grade, bridge, cut, fill or dirt road leading into 
any city or village within said county.” 

It will be seen that the general purpose for which the 
expenditure of this fund may be made is for permanent 
improvements on county roads. The proviso above quoted 
seems to have been incorporated into the original section 
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as an amendment and modified the law so as to allow im- 
provements of any grade, bridge, cut; fill or dirt road of 
a temporary character. I do not think it was the inten- 
tion of the legislature by this proviso to dispense with the 
letting of contracts by competitive bidding, but rather to 
authorize the expenditure of such funds for other than 
permanent improvements. 

Therefore, I am disposed to hold that the work and ma- 
terial used for the repair of highways in counties having 
a population of less than 30,000, where the same is to be 
paid for out of the inheritance tax fund, must be let by 
contract under competitive bidding as provided for in 
the forepart of section 19. 

Very respectfully, W. T. Tompson, 

May 14, 1909. ' Attorney General. 


Foop Propucts—Premrums—LaBEL, 


Food products are to be sold on their intrinsic merit, and if there 
be contained in, or attached to, any package of food products 
any prizes, slips or coupons which are the evidence of prizes 
or may be used to pay for articles in the nature of prizes in 
connection therewith, it would be a violation of law. 


The label on salad dressing, which is a compound food, should 
bear a statement of the ingredients that compose the com- 
pound. 


Hon. 8S. L. Mains, Deputy Food, Drug and Dairy Com- 
missioner, Lincoln, Neb. 


Dear Str: I. am in receipt of your communication of 
May 18, wherein you request the opinion of this depart- 
ment on the following questions: 


1. Is a premium ticket attached to a can of maple syrup, pro- 
viding that one of these tickets, with the name of the dealer thereon, 
and ten cents entitle the holder to a teaspoon, violative of that pro- 
yision of the pure food law providing that it shall be deemed mis- 
branding in case of food products if there be contained in the pack- 
age any gifts, premiums or prizes? 

2. Is a food package containing a library slip, which slip may 
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be used in payment of a magazine, a violation of the pure food law 
above mentioned? 

3. Is a food package containing a coupon, forty-eight of which 
coupons and eight two-cent stamps will entitle a party to an Indian 
suit, a violation of the pure food law? 

4. Must salad dressing, which is a compound food, bear upon 
the label a statement of the ingredients that compose the com- 
pound? 

Answering the first three questions will say it is my 
opinion that the spirit and intent of the act which de- 
elares that in case of food products if there be contained in 
any package any gifts, premiums or prizes it shall be 
deemed a misbranding, is to require food products to be 
sold on their intrinsic merit and not by virtue of any 
prizes, slips or coupons which are the evidence of prizes 
or may be used to pay for articles in the nature of prizes 
in connection therewith. These coupons or slips are cal- 
culated to furnish an inducement to purchase these food 
products independent of the intrinsic merit of the prod- 
ucts themselves, and the use of the same, either inside of 
the package or attached thereto, is a violation of the 
spirit of the law and the intent of the legislature clearly 
inferable from the language of the act. Your construc- 
tion holding that they are violations of the law, in my 
judgment, is sound and should be adhered to. 

Answering your last question will say the statute ap- 
plicable thereto provides as follows: 

“Provided, that an article of food which does not contain any 
added poisonous cr deleterious ingredients shall not be deemed to 
be adulterated or misbranded in the following cases: 

“First. In the case of mixture of compounds which may be 
now or from time to time hereafter, known as articles of food, 
under their own distinctive names, and not an imitation of, or 
offered for sale, under the distinctive names of another article, if 
the name be accompanied on the same label or brand with a state- 
ment of the place where said article has been manufactured or pro- 


duced, and the ingredients composing said food.’”” (Compiled Stat- 
utes of 1907, ch. 33, sec. 8.) 


It seems the objection raised against your construction 
of the law is that it requires the disclosure of the formula 
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used by the company who compounds the salad dressing 
for sale. There is nothing in the statute to indicate that 
it is necessary to disclose the formula. The statute re- 
quires that it shall state the ingredients composing said 
food. The statement of the ingredients composing the 
food entering into the compound is not necessarily a dis- 
closure of the formula, as it does not require the propor- 
tions to be stated. I am, therefore, of the opinion that 
your construction of the law that these compounds or mix- 
tures of food products should contain a label or brand with 
the statement of*the ingredients composing said food, is 
correct and should be adhered to. 
Very respectfully, W. T. THompson, 
May 19, 1909. Attorney General. 


Insane Asytums—CHaritas_e INstiruTions. 


Insano hospitals and insane asylums are not ‘‘public charitable in- 
stitutions’ within the meaning of section 10005, Cobbey’s Anno- 
tated Statutes of 1907. Hence, the state is required to bear the 
burden of paying the cost for board, care and treatment of all 
patients in the insane hospitals. 


Mr. M. W. Baxter, Superintendent of Nebraska State Hos- 
pital, Ingleside, Neb. 

Dear Sir: I have your favor of May 19, in which you 
say: 

“Will-you kindly give me your opinion of section 10005, Cobbey’s 
1907 Statutes, the section in question bearing upon charitable insti- 
tutions of the state? In my judgment, under that section, it has 
been customary for the superintendents of the Hastings asylum, and 
is also with me, where we have inmates that are absolutely paupers, 
to call upon the counties from which the inmates are received to 
supply them with the necessary clothing. During my charge of this 
institution it has only been questioned in one instance, and before 
doing any more along this line I would prefer that you give me your 
opinion in the matter.’”’ 


The section of the statute to which you refer reads as 
follows: 
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“That whenever any person who may be an inmate of the Ne- 
braska state institute for the deaf and dumb, or any other public 
charitable institution shall be unable to provide suitable clothing for 
himself or herself, and shall have no parent or legal guardian able 
and legally bound so to do, it shall be the duty of the county com- 
missioners of the county where such person last resided, before 
entering or applying for admission into such institution, to adjudge 
and declare such person a pauper, and thereupon the proper officers 
of such institution shall provide suitable clothing for such person, 
and send the bill thereof to the aforesaid county commissioners, who 
shall forthwith audit and allow the same and cause a warrant there- 
for to be drawn upon the general fund of such county in favor of 
said officers of such institution.” (Cobbey’s Annotated Statutes of 
1907, sec. 10005.) 


The question to be decided is, of course, whether or 
not insane asylums and insane hospitals are ‘‘publie char- 
itable institutions’? within the meaning of said statute. 

I have been unable to find any case in which this pre- 
cise question has been decided either by the courts of this 
state or of any other state. Hence, it is difficult to de- 
termine just how the courts will hold if the matter is 
ever submitted to them for decision. However, I doubt 
very much if insane hospitals and insane asylums are in- 
cluded within the term ‘‘public charitable institutions,’’ 
as same occurs in said section 10005 herein quoted. I 
think it more probable that the term ‘‘publie charitable 
institutions,’’ as therein used, has reference only to insti- 
tutions where the attendance is voluntary and where the 
main object of their maintenance is to benefit the inmates 
thereof, such as asylums for the blind and for the deaf 
and dumb. In the case of insane hospitals the inmates 
are confined without their consent and against their will, 
and while one of the objects of such an institution is 
doubtless the welfare of the persons confined therein, yet 
another and perhaps the chief object and purpose of their 
maintenance is the protection of society. The supreme 
court of this state has said: 

“Chapter 67 of the Compiled Statutes, entitled paupers, and which 


provides that the persons named shall be supported by their rela- 
tives designated in the act, has no reference to the support and 
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care of insane persons confined in the insane hospitals at public 
charge.” ( County of Richardson v. Frederick, 24 Neb. 596.) 


Section 24, chapter 67, Compiled Statutes, entitled 
‘‘Paupers,’’ is identical with section 10005, Cobbey’s An- 
notated Statutes, and reads as follows: 


“That whenever any person who may be an inmate of the Ne- 
braska state institute for the deaf and dumb or any other public 
charitable institution shall be unable to provide suitable clothing 
for himself or herself, and shall have no parent or legal guardian 
able and legally bound so to do, it shall be the duty of the ccunty 
commissioners of the county where such person last resided, be- 
fore entering or applying for admission into such institution, to 
adjudge and declare such person a pauper, and thereupon the proper 
officers of such institution shall provide suitable clothing for such 
person, and send the Dill thereof to the aforesaid county commis- 
‘sioners, who shall forthwith audit and allow the same and cause a 
warrant therefor to be drawn upon the general fund of such county 
in favor of said officers of such institution.” 


From the reading of this section of the statute I infer 
that the ‘‘public charitable institutions,’’ for whose 
pauper inmates the respective counties are required to 
provide clothing, are those public institutions where the 
parents or legal guardians, if able, are legally liable to 
furnish clothing for the inmates. The insane hospitals 
are not such institutions, the court having held in the 
said case above cited, County of Richardson v. Frederick, 
24 Neb. 596, that the provisions of statute requiring ‘‘every 
poor person who shall be unable to earn a livelihood in 
consequence of any bodily infirmity, idiocy, lunacy, or 
other unavoidable cause’’ to be supported by his father 
and other enumerated relatives, had no reference to the 
‘support and care of insane persons confined in the public 
hospital without charge. At one time it was held, by a 
divided court, Judge Maxwell dissenting, that each of the 
counties was liable for the board, care and attendance 
furnished to patients from that county in the insane asy- 
lum. (State v. Douglas County, 18 Neb. 601.). This de- 
cision was based upon an express statutory provision res 
quiring each county to pay the expense of the support 
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‘and maintenance in the insane hospital of insane per- 
sons having a legal settlement in that county. After- 
wards, in 1891, the statute was amended so as to cast 
upon the state the burden of paying the cost for board, 
care and treatment for all the patients in the insane hos- 
pitals. 

The records of the auditor’s office, I am informed, do 
not show any certified amounts due the hospital for the 
insane from the several counties since July 1891. 

I do not know that any attempt has heretofore been” 
made during the thirty-four years that said section 10005 
has been on the statute books to have the respective 
counties pay for the clothing of the paupers in the insane 
asylum, from which I infer that the several departments 
have heretofore always construed said phrase ‘‘public 
charitable institutions,’’ as it occurs in said section 10005, 
not to include insane hospitals. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grorce W. Avrus, Asst. Atty. General. 
May 22, 1909. 


Erection—One Votine Prace. 


An election on a proposition to vote electric light bonds in a city of 
the second class is legal if the one voting place provided for 
within the city was sufficient to enable all persons to vote and 
register their will. 

Hon. Silas R. Barton, Auditor of Public Accounts, Lin- 

coin, Neb. 

Dear Sir: I am in receipt of your letter of May 22, 
submitting the question as to whether or not the election 
was legal on the proposition of voting electric light bonds 
jn a city of the sécond class where but one voting place 
at the town hall was provided for. within the city. 

There is no positive provision of statute requiring that 
the vote on a proposition of this character shall be taken 
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in each of the wards of a city. I am, therefore, of the 
opinion that if the voting place provided for was suffi- 
cient to enable all persons to vote and register their will, 
that might desire to do so, and that it is apparent from 
the history of the bonds on file in your office that the 
people generally did express themselves at the polls and 
a sufficient number of votes for the proposition were cast 
to carry the same according to law, the election is legal 
and valid and the bonds should be registered. 
Very respectfully, W. T. THompson, 
May 24, 1909. Attorney General. 


Fiune Inrormation—Eaquity Term. 


If an adjourned session of one of the regular terms of the dis- 
trict court intervenes between preliminary and jury term, and 
if preliminary examination of the accused has been held since 
the commencement of the regular term of which the equity 
session forms a part, then the information need not be filed 
until the next regular term of the court. 

Where an information has been filed, accused has given bund, and 
before trial a grand jury is called, an indictment need not be re- 
turned by a grand jury in order to try defendant. 


Frank A. Anderson, Esq., County Attorney of Phelps 
County, Holdrege, Neb. 
Dear Sir: I have your favor of the 26th instant, in 
which you submit the following questions and ask for 
the opinion of this department thereon: 


“1. Should information be filed during equity term, if one inter- 
venes between preliminary and jury term, or will recognizance be 
binding until next jury term?’ 

“2. If information be filed during equity term and defendant ap- 
pears at that time and gives bonds, but a grand jury be called for 
the next jury term, must an indictment be returned by that grand 
jury in order to try defendant?” 


Section 302, Criminal Code, as amended, provides that 
when a recognizance of a defendant is taken it shall be 
conditioned that the accused appear forthwith before the 
district court, if then in session, and if not in session then 
on the first day of the next term thereof, and that he shall 
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not depart the court without leave. If the equity term of 
which you speak is the next regular term of the court I 
think the information should be filed before the final ad- 
journment of that term. But, if it is merely an adjourned 
session of one of the regular terms of the court, and the 
preliminary examination of the aceysed has been held 
since the commencement of the regular term of which the 
equity session forms a part, then the information need 
not be filed until the next regular term of the court. 
Similarly, if the equity session comes at the beginning of 
the regular term, and there is an adjourned session later 
on for jury work, then the information need only be filed 
at sometime during the term. 

Where an information has been filed and the accused 
has given bond, and before trial a grand jury is called, 
I do not believe that an indictment need be returned by 
a grand jury in order to try defendant. So far as I can 
learn this question has never been passed upon by the su- 
preme court of this state, but in the state of Washington 
it was held as follows: 

“Bal. Code, sec. 6818, which provides that ‘the grand jury shall 
inquire into the cases of parties in custody or under bail, charged 
with commission of offenses against the laws of this state, and duly 
returned by a committing magistrate, or upon a complaint sworn 
to before an officer authorized to administer oaths and presented 
by the prosecuting attorney, or under the instructions of the court,’ 
4s inapplicable in cases where one is in custody under an informa- 


tion filed by the prosecuting attorney.” ( State v. Croney, 31 Wash. 
122.) 


Similarly it has been held in Wisconsin. 


“Sec. 5, ch. 140, Laws of 1889 (amending sec. 2545, R. S. and 
providing for the summoning of grand jurors to attend each term 
of the circuit court unless the judge shall make an order to the 
contrary), does not affect the provisions of law authorizing prose- 
eutions by information.” ( Baker v. State, 80 Wis. 416.) 

Very respectfully, 
W. T. THompson, Attorney General, 
By Gzorce W. Ayrss, Asst. Atty. General. 
May 28, 1909. i 
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QuaRANTINE—LIABILITY oF County. 


A county is not liable for necessaries furnished persons not paupers 
while quarantined in their residence for the time being. 


C. E. Sandall, Esq., County Attorney of York County, 
York, Neb. 

Dear Str: I have yours of the 28th ultimo, in which 
you ask the question as to whether certain persons named 
constitute a de facto board of health, and, if they do, as 
to whether or not they have the power to bind the county 
for the payment of expenses incurred in quarantining per- 
sons to prevent the spread of small pox. 

I do not see the necessity of determining the question 
as to whether or not the persons designated by you prop- 
erly constitute a board of health. The vital question seems 
to be as to whether a properly constituted board of health 
has the power to ineur expenses in quarantining persons 
afflicted with small pox and fumigating the homes of 
such persons, and to lawfully obligate the county for the 
payment of the same. 


I am of the opinion that neither a properly constituted 
board of health nor the county board, nor any member 
representing either of such bodies, has power to incur ex- 
penses in quarantining persons in their homes or to obli- 
gate the county for payment of such expenses, unless it 
first be shown that such persons are paupers. In other 
words, there must be some statutory authority for the ex- 
penditure of public funds. I know of no statute in this 
state which permits county authorities to expend public 
funds in quarantining and fumigating the homes of citi- 
zens not paupers. 

“In the absence of a statute, a county is not liable for neces- 
saries furnished to persons not paupers while quarantined in their 


residence for the time being.” ( Dodge County v. Diers, 69 Neb. 
261.) 


The above case is also authority for the proposition 
that the mere fact that persons are quarantined for the 
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publie safety does not relieve them from the duty of pay- 
ing the expenses incident thereto when they are able so 
to do. 
Very respectfully, 
W. T. THomeson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
June 1, 1909. 


Notice or Bonn Evection. 


School bonds are not invalidated by a failure to include in the notice 
of the bond election the statement of the time for which the 
bonds are to run. 


Mr. C. E. Lawrence, Bond Clerk, Auditor’s Office, Lin- 
coln, Neb. 

Dear Sir: In answer to your inquiry as to whether 
school bonds are invalidated by a failure to include in the 
notice of the election called to vote on the question of the 
issuance of the bonds a statement of the time the bonds 
are to run, I will say that I find no provision of statute 
requiring that the notice contain such statement. 

Hence, I am of the opinion that the bonds are not in- 
validated by reason of the failure to include in the notice 
of the bond election a statement of the time for which the 
bonds are to run. 

Very respectfully, 
W. T. Tompson, Attorney General, 
By Grorce W. Ayrgs, Asst. Atty. General. 
June 3, 1909. 


Lien or Taxgs. 


Personal property sold in good faith and delivered before any lien 
for taxes attached November 1 cannot be seized for taxes of the 
tax debtor who made the sale. 


Taxes, when levied, are an existing obligation against the party in 
whose name the property was assessed, for which, when due, he 
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may be sued or his personal property levied on and taken by a 
distress warrant in any county in the state in which he may 
have personal property. 


Howard Saxton, Esq., County Attorney of Thurston 
County, Pender, Neb. 

Dear Str: I have your favor of the 10th instant, in 
which you make the following statement of facts and ask 
the opinion of this department thereon: 

“A resident of this county, owning a considerable amount of per- 
sonal property, is about to remove from the state and take the 
same with him. He owns no real property in. the state. His per- 
sonalty has been assessed for the present year but no levy has yet 
been made. Is there any method by which the payment of the 
taxes on such personalty when due can be secured? 

“T should like also your opinion on the following: A grocer of 
this county has within the last few days sold his stock to another 
resident of the county. The grocer now has no real or personal 
property, except money, which he expects to take with him out of 
the state. The grocer has been assessed as of April 1, at which 
time he owned the grocery stock, and it was assessed to him. The 
person purchasing the stock was also assessed as of April 1 as to the 
property he owned at that time. No levy of taxes has yet been 
made. Is there any way by whicn the payment of ‘tue taxes on 
said grocery stock can be obtained when due, and if so from whom?” 


In the first case mentioned by you I know of no way by 
which the payment of the tax can be secured at this time. 
While the property has been assessed the tax against same 
has not yet been levied, so it is as yet uncertain what the 
amount will be. Moreover, even after the tax is levied it 
will not become a lien upon the personal property of the 
owner until November 1. (Cobbey’s Annotated Statutes, 
sec. 10914.) This department has heretofore held that 
where personal property has been sold in good faith and 
delivered before the lien for taxes attached on November 
1 of the year for which the taxes were levied, it cannot be 
seized for the tax of the tax debtor who made the sale. 
(Opinions of Attorney General, 1903-1904, pp. 207.) 

I concur in and adhere to said opinion heretofore ren- 
dered. Such being the law, it seems to me clear that the 
person whose personal property has been assessed can, 
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before the lien of the taxes thereon attaches and especially 
before taxes are even levied against same, remove said prop- 
erty from the county and state if he so desires, and that he 
cannot be legally required to secure the payment of said 
tax as a condition precedent to his right to remove said 
property. 

I presume your second question is answered in sub- 
stance by the answer already given to the first. I do not 
think the purchaser of the stock of groceries, in the ab- 
sence of an agreement to that effect with the seller, is 
under any obligation to pay the taxes on same. Neither 
do I think the county, as against the purchaser, has any 
lien for taxes on said stock of groceries. 

Of course, in each of the cases to which you refer the 
taxes, when levied, will be an existing obligation against 
the party in whose name the property was assessed for 
which, when due, he may be sued or his personal property 
levied on and taken by a distress warrant in any county 
in the state in which he may have personal property. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grorce W. Avyrgs, Asst. Atty. General. 
June 14, 1909. 


INTOXICATING Liquors. 


Any trick, subterfuge, device or pretense shall not be permitted to 
shield violations or evasions of the liquor law. 
G. J. Marshall, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 

Dear Str: I have yours of the 12th instant, in which 
you submit the following statement of facts and ask for 
the opinion of this department based thereon: 

Certain individuals wish to deposit intoxicating liquors in a build- 
ing and have said building as a place where they may resort and 
drink at their pleasure. The purpose is to employ the owner of 


the building to act as steward to take care of the liquors and serve 
them to the individuals, The owner is not to purchase or sell any 
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of the liquors, but is simply to receive pay from the individuals for 
taking care of them and serving the liquors at the request of those 
who own them. 

Your question is: 

“Is the owner of the building, being the one who acts as steward 
for the others, guilty of a violation of the liquor laws of this 
state?” 

The main question to be determined in inquiries of this 
kind is whether the parties interested are doing it for the 
purpose of evading the liquor law. In a previous opinion 
by this department it was said: 

“It is the settled policy of the law that any trick, subterfuge, 
device or pretense shall not be permitted to shield violations or 
evasions of the liquor law. (Penner v. Commonwealth, 111 Ky. 
604; State v. Morton, 42 Mo. App. 64; Hartgraves v. State, (Tex.) 
43S. W. 331.)” ‘ 

Under section 11, chapter 50, liquor law, it is a mis- 
demeanor for any person to give away intoxicating liquors 
upon any pretext without having first procured a license 
therefor. Section 20, of said law, provides that the pos- 
session of intoxicating liquors under circumstances similar 
to those suggested by you shall be presumptive evidence 
of a violation of the law. 

Consequently, it would be a question for a jury to deter- 
mine, under all the circumstances surrounding the case, 
whether or not the law was being violated. If a building 
of this kind were searched and liquor found therein, it 
would be incumbent upon those having them in possession 
to show they were kept for a lawful and not for an un- 
lawful purpose. i 

I think a public prosecutor is justified in instituting 
prosecutions in all cases where the conduct of those hav- 
ing liquors in their possession indicates that a device is 
being employed for the purpose of circumventing the law. 

Very respectfully, 
W. T. THomrson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
June 17, 1909. 
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Taxation — Improvements — Prattep Townstrp — Prr- 
SONALTY. 


Improvements upon land commenced prior to, and which have not 
been completed by, April 1 of any year are assessed accord- 
ing to the value of such improvements on April 1, if in excess 
of $100. 


Improvements upon land commenced after April 1 of any year are 
not subject to assessment for that year. 


Where a town has been platted after April 1 of any year, it is 
not subject to assessment as a platted townsite for that year. 


Personal property should be assessed to the person holding same om 
April 1 of any year. 


F. E. Williams, Esq., County Attorney of Morrill County, 
Bridgeport, Neb. 
Dear Sir: I have your favor of June 17, in which you 
propound the following questions and ask for the opinion 
of this department thereon: 


“1, Should buildings, or other improvements upon land, the con- 
struction of which was commenced before April 1, but which are not 
completed at the time the assessor calls upon the owner to assess 
him, subsequent to April 1, be assessed?” 

“2. Should buildings, or other improvements on land, the con- 
struction of which is not commenced until after April 1, and which 
are not completed when the assessor calls upon the owner, subse~- 
quent to April 1, to assess him, be assessed?” 

“3. The plat for the town of Broadwater was not filed until 
after April 1, 1909, about six weeks thereafter. Should it be assessed 
for that year as a platted townsite?’’ 

“4. B. owns 50 head of steers on April 1, 1909. He sells them 
to C. April 15, 1909, at which time neither B. nor C. has been 
assessed. In whose name should this property be assessed?” 


The statutory provision in regard to the assessment of 
improvements on land placed thereon during the interven- 
ing years between the assessments which are made each 
quadrennivm is as follows: 

“Each assessor shall annually, at the time of taking the list and 
valuation of personal property, also take a list of all real property 
that shall bave become subject to taxation since the last previous 


listing of the property in the county, with the value thereof, and 
of all buildings and all other improvements of any kind, if over one 
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hundred dollars in value, which shall not have been previously in- 
eluded in the value of the land and lots on which such improvements 
have been made, and shall make return thereof to the county assessor 
at the same time he is required to make his returns of personal 
property.” (Compiled Statutes of 1907, ch. 77, art. 1, sec. 109.) 


You will note that no definite date is fixed at which the 
improvements become assessable, and I can find no case 
where the question has been decided by our court. In the 
absence of any decision to the contrary I am inclined to 
the opinion that the assessment should be made with ref- 
erence to the value of such improvements on April 1 of 
the year when the assessment is made. 

Personal property is assessed with reference to its value 
on that date and if the value of permanent improvements 
at another and subsequent date were to be taken it would 
result in many cases in a double assessment of the prop- 
erty of the person assessed. To illustrate, a man has on 
April 1 $1,000 in money, which directly after April 1 he 
commences to disburse in placing improvements upon his 
real estate, and before the assessor calls upon him to as- 
sess him he has the $1,000 invested. It is apparent that if 
the improvements were to be assessed according to their 
value at the time the assessor called upon the owner thereof, 
and the money was to be assessed as belonging to the owner 
on April 1, the owner would be virtually assessed twice on 
the same property or its equivalent. 

I am, therefore, of the opinion that where buildings or 
other improvements have been commenced prior to April 
1 of any year, but said buildings or other improvements 
have not been completed by April 1, the value of said im- 
provements on April 1, if in excess of $100, should be 
assessed and that where the improvements are not com- 
menced until after April 1 they should not be assessed for 
that year. You will bear in mind, of course, that the value 
of the improvements is the additional sum it is believed 
the land or lot on which such improvements have been 
made would sell for at private sale by reason of such im- 
provements. 
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I am of the opinion that the town of Broadwater, not 
having been platted until after April 1, 1909, should not 
be assessed as a platted townsite this year. 

Where B. owns 50 head of steers on April 1, 1909, which 
he sells to C. on the 15th of April, 1909, the steers should 
be assessed to B. and not to C. The assessment of personal 
property in this state is made upon the basis of what the 
party owns on April 1 each year, and not on the basis of 
what he may happen to own at some subsequent date when 
called upon by the assessor. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
June 22, 1909. 


TAXaTION—HQUALIZATION. 


The board of equalization has power to raise the assessed valua- 
tion of horses in one or more precincts without changing the 
assessed valuation of other personal property in said precinct 
or in the county, even though the aggregated valuation as re- 
turned by the county assessor is thereby increased. 


B. F. Farrell, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 

Dear Str: I am in receipt of your letter of June 29, 
wherein you submit the following proposition and ask for 
the opinion of this department thereon: 

“May the board of equalization raise the valuation of horses 
in one or two precincts without lowering the value of any other 
personal property in these precincts, or in the county, thus in- 
creasing the aggregate valuation as returned by the county as- 
sessor?” 

Yes, I think the board of equalization has power to raise 
the assessed valuation of horses in one or more precincts 
without changing the assessed valuation of other personal 
property in said precincts or in the county, even though 
the aggregated valuation of the county, as returned by the 
county assessor, is increased thereby. 
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The view of the law herein expressed coincides with an 
opinion of this department heretofore rendered. (Report 
& Opinions of Attorney General, 1907-1908, p. 78.) Prior 
to 1903 a different rule prevailed. (State ex rel. Lincoln 
Land Co. v. Edwards, 31 Neb. 369; Suydam v. Merrick 
County, 19 Neb 155.) But this was due to a statutory 
provision which forbade the county board of equalization 
to make any increase in the aggregate valuation of all the 
townships, precincts or districts, except in such an amount 
as might be actually necessary and incidental to a proper 
and just equalization. This limitation upon the power of 
the board of equalization to raise the aggregate assessed 
value of the county was not, either in form or substance, 
embodied: in the revenue law passed in 1903, and there is 
now no statutory inhibition upon the power of the board 
of equalization to raise the aggregate assessed valuation 
of the county. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Georcs W. Ayres, Asst. Atty. General. 
June 30, 1909. 


* 


IncorporaTEpD VILLAGE—VACATING STREETS. 


The village board has authority to vacate the streets and alleys of an 
incorporated village. 


B. F. Farrell, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 
Dear Sir: I have your favor of the 28th instant, in 
which you make the following statement, of facts and re- 
guest the opinion of this department thereon: 


“A public highway was laid out by the county board in 1889, and 
a portion of it is now within the corporate limits of the village 
of R., a duly incorporated village. It is desired now to vacate and 
re-establish that portion of the road within the corporate limits 
of R. Under whose jurisdiction will it come, the county or the vil- 
lage board?” 
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I am of the opinion that the village board rather than 
the county board has jurisdiction to act in this matter. It 
is true the statutory provisions regarding this sub- 
ject seem somewhat conflicting. In 1871 a law was passed 
giving county boards power to vacate streets, alleys or 
public grounds when petitioned to do so, and after notice 
of such proposed action had been duly given. (Compiled 
Statutes of Nebraska for 1907, sees. 3, 4, 5.) This law has 
never been expressly repealed, but in 1887 the legislature 
provided by statute, among other things, that each city 
and village might enact ordinances or by-laws. 

“To open, widen, or otherwise improve or vacate any street, 
avenue, alley, or lane within the limit of the city or village, also tu 
create, open and improve any new street, avenue, alley, or lane; 
Provided that all damages sustained by the citizens of the city 
or village, or of the owners of the property therein, shall be 
ascertained in such manner as shall be provided by ordinance; 
Provided further, that whenever any avenue, street, alley or lane 
shall be vacated, the same shall revert to the owners of the adjacent 


real estate, one-half on each side thereof.’ (Compiled Statutes of 
Nebraska for 1907, ch. 14, art. 1, see. 69, subd. 27.) 


I think there can be no doubt but that this later provi- 
sion of the statute impliedly repealed the sections of the 
statute above cited, giving county boards authority to va- 
eate the streets and alleys of an incorporated village. 

Very respectfully, 
W. T. THomrson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
June 30, 1909. 


Fire ComMMissioNER—SUPPLIES FOR OFFICE. 


The chief deputy fire commissioner has authority to purchase such 
office furniture, fixtures, supplies and stationery as are neces- 
sary for the proper management of his department. 

Hon. A. V. Johnson, Chief Deputy Fire Commissioner, 

Lincoln, Neb. 


Dear Sir: I am in receipt of your letter of July 2, re- 


128 REPORT OF THE ATTORNEY GENERAL. 


questing my opinion on the question of your authority to 
purchase supplies, desks, typewriter, necessary circulars 
and other incidental matters in the management of your 
department. 

Section 7, House Roll 72, defines your salary and the sal- 
ary of other officers of your department and authorizes you 
to employ clerks and assistants and to ‘‘incur such other 
expenses as may be necessary in the performance of the 
duties of his office, not to exceed, including salaries, such 
sum as may be paid into the state treasury in the manner 
hereinafter provided.’’ The provision made for the main- 
tenance of your department is by requiring fire insurance 
companies, except Farmers’ Mutual, to pay the state treas- 
urer in the month of January, annually, in addition to the 
taxes now required by law to be paid by such companies, 
one-fourth of one per cent on the gross fire premium re- 
ceipts after deducting cancellations and re-insurances of 
such companies on all business done in Nebraska the year 
next preceding, the first annual payment to be made within 
thirty days after this act goes into effect. 

Section 7 further provides that the state treasurer shall 
hold the money so received into the treasury as a special 
fund for the maintenance of the office of state fire com- 
missioner and ‘‘the expenses incident thereto.’’ 

From the foregoing it is my opinion you have a right to 
purchase office furniture, fixtures, supplies and stationery 
as are necessary for the proper management of your de- 
partment, keeping, however, within the limit of the amount 
paid by insurance companies for the maintenance thereof. 


Very respectfully, W. T. THompson, 
July 2, 1909. » Attorney General. 


Fire Commissioner—Investicatina Fires. 


The chief deputy fire commissioner is not required to investigate the 
origin of fircs occurring prior to July 2, 1909. 
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Hon. A. V. Johnson, Chief Deputy Fire Commissioner, 
Lincoln, Neb. 

Dear Sir: I have your communication of this date, re- 
questing an opinion as to whether it is your duty, under 
Jlouse Roll 72, to investigate, gather evidence and swear 
witnesses touching the origin of fire losses occurring prior 
to the taking effect of said House Roll 72. 

I do not think it was the intention of the legislature to 
undertake to make this legislation retroactive or that you 
would be required to investigate the origin of fires which 
occurred prior to the taking effect of said act. Nor do I 
think any one could demand, as a matter of right, that you 
investigate fires occurring prior thereto. 

I think a fair inference from an examination of this stat- 
ute is that your duties regarding investigation of fires 
would be confined to fires that occurred on or subsequent 
to July 2, 1909. If you conld go back ten days prior to the 
taking effect of the act and investigate the origin of fires 
you could likewise investigate fires that occurred five or 
ten years before. 

I am, therefore, of the opinion that you should confine 
your investigation of the origin of fires to those occurring 
on or subsequent to July 2, 1909. 

Very respectfully, W. T. Tompson, 

July 7, 1909. Attorney General. 


Free Hic Scuoor Privireces—Levy. 


Where there is sufficient money in the free high school fund of a 
district to pay the tuition of an applicant from such district, 
such amount may be used for that purpose regardless of the year 
in which the levy was made. 


0. E. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. 
Dear Sir: I have yours of July 16, in which you submit 
the following question: 
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“In 1907 a high school levy was made for one pupil. The pupil 
did not attend high school, so the amount raised by the levy of 
1907 is still in the county treasurer’s hands to the credit of that 
high school district. This year, 1909, there is another applicant for 
free high school from the same district. Can the tuition be paid 
from the balance remaining in the fund for the 1907 levy, or will 
it be necessary for the county treasurer to transfer this balance to 
the district school fund and have levy made this year for the pres- 
ent applicant for high-school privileges?” 

I think the county treasurer’ would be justified in pay- 
ing out the levy referred to, which was made in the year 
1907, upon an order signed by the director and counter- 
signed by the moderator of the district, drawn against the 
free high school fund. I do not see the necessity for the 
county treasurer to have the money raised by the levy of 
1907 transferred to the general school fund of the district 
and a new levy made in 1909 for substantially the same pur- 
pose, although the latter course perhaps would comply 
more strictly with the ietter of the law. 

Tnasmuch as there is sufficient money in the free high 
school fund to pay the tuition of the present applicant, I 
think it would be proper to use it for that purpose without 
going through the formality of making a transfer and a 
new levy. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
July 20, 1909. 


TaxaTion—EQuaLizaTIon. 


The state board of equalization and assessment, while in session 
as a board of equalization, has authority to annually raise or 
lower the value of real estate belonging to railroad companies 
and assessed annually under the terminal tax law. 


The state board of equalization can only equalize the values of real 
estate in the year_in which the real estate is valued and assessed 
under the general revenue law. 


In case of evident error of assessment or apparent gross injustice 
in over-valuation or under-valuation of real estate, the state 
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board of equalization has no authority to correct the same by 
raising or lowering the assessed value of real estate in any year 
other than the year in which the assessment was made. 


State Board of Equalization and Assessment, Lincoln, Neb. 

GentLeMEN: I have the honor to acknowledge receipt 
of your communication of July 23, submitting the follow- 
ing propositions and requesting an opinion thereon. Your 
first proposition is as follows: 

“Has the state board, in equalizing values, the authority to raise 
or lower the valuation of real estate belonging to railroad companies, 
and assessed under the terminal tax law, at any other time than that 


provided by law for the assessment and equalization of other real 
estate?” 


My opinion is that it has. By the provisions of section 
3, terminal tax law, the term ‘‘loecal property’’ imeludes all 
the tangible property of a railroad company in any city or 
village, except rolling stock. By other provisions of said 
law the railroad companies are required to make and file an- 
nually with the assessor of each city and village in the state, 
a report of all land outside of the right of way and all the 
right of way within the corporate limits of each city and 
village, for taxation. By the terms of section 9 it is made 
the duty of the assessor, between the first day of March 
and the first day of May of each year, to value and assess 
all of the local property of each company in the city and 
village in his jurisdiction, as of the first day of March of 
the current year. By section 10 it is made the duty of the 
assessor to enter on the assessment roll prepared for that 
purpose an itemized assessment of each of the companies 
to be assessed, showing the value separately of (1) the land 
constituting the right of way of each railroad company, (2) 
the improvements thereon, exclusive of fuel and water sta- 
tion, buildings and bridges, (3) the land outside the right 
of way, (4) improvements thereon, other than fuel and 
water stations and buildings, (5) each building with its 
appurtenances, including platforms, (6) each bridge, (7) 
telegraph and telephone instruments, together with all the 
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wires and poles connected therewith, (8) fuel and water 
stations, together with their appurtenances, and (9) all 
other tangible property, except rolling stock. 

It will thus be seen that these assessments are to be 
made by the local assessors annually and reported to your 
board. 

Section 11, among other things, provides as follows: 


“Tt shall be the duty of the board at its annual session as a board 
of equalization, which shall-convene at the state capitot at Lincoln 
on the third Monday of July each year to review and equalize or 
change, as hereinafter provided, the several assessments made by 
the various assessors under the provisions of this act. The board 
shall be in session at least five days and may adjourn from day 
to day until its work is completed, provided, its findings and re- 
turns shall be made not later than its returns on the annual state 
and county assessments under the provisions of the general revenue 
law. Any company shall have the right to appear and be heard in 
relation to the raising or lowering of the assessments made on be- 
half of such city or village. The attorney general shall attend at such 
hearings and represent the board. The board shall have power, in 
reviewing the assessments made by the local assessors, to raise or 
lower any assessment in any city or village for the purpose of giving 
the property of each company a full and fair valuation in the sev- 
eral cities and villages. To the final assessment of the local property 
of each company shall be added the board’s assessment of all other 
property in each city and village, and the resulting amount shall! 
stand as the final assessment of the property of such company taxable 
under the provisions of this act.’’ (Compiled Statutes of 1909, ch. 
77, art. 10, sec. 11.) 


From the foregoing I am led to the conclusion that the 
state board of equalization and assessment, while in session 
as a board of equalization, has the authority to annually 
raise or lower the valuation of real estate belonging to the 
railroad companies and assessed annually under the ter- 
minal tax law, in order that the assessment may be equal 
and just. 

Your second question is as follows: 

“At what time can the state board of equalization equalize real 
estata values?” 

My judgment and opinion is that the state board of 
equalization is not authorized to disturb or equalize the 
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values of real estate assessed under the general revenue 
law in any year other than the year in which real estate 
is valued and assessed under said law. 

The third question you submit is: 

“Has the state board the authority in a case of evident error of assess- 
ment or apparent gross injustice in over-valuation or under-valuation 
of real property to correct the same by raising or lowering the 
value thereof, the same as county boards may do, in years other 
than those in which the assessment of real estate is made?” 

The authority given a county board of equalization to 
alter or change the assessed value of real estate in any 
other year than the year in which assessment was made, 
was conferred by an amendment to the revenue act of 
1903, which constituted an enlargement of the powers 
which the county board of equalization previously had, 
and which authorized such board to correct the same ‘‘in 
eases of evident error of assessment or apparent gross 
injustice in over-valuation or under-valuation of real prop- 
erty.’’ The statute defining the power of the state board 
of equalization contains no such provision and confers no 
such authority. 

Therefore, I am disposed to hold that, as touching the 
assessment of real property under the general revenue 
Jaw, the state board of equalization and assessment has 
not the same authority as a county board of equalization 
and may not, in a case of evident error of assessment or 
apparent gross injustice in over-valuation or under-valu- 
ation of real property, at any of its annual meetings, cor- 
rect the same by raising or lowering the assessed valua- 
tion of individual tracts or parcels of land. In the ab- 
sence of specific authority, the right to raise or lower the 
assessed valuation of particular tracts of land assessed 
does not exist in the state board of equalization, but, under 
our statute, it is my opinion that the county boards of 
equalization have the exclusive jurisdiction of that mat- 
ter. 

Very respectfully, W. T. THompson, 

July 23, 1909. Attorney General. 
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ATTORNEY Frr—Apprau From Orpver or County Boarp. 


An attorney appointed by a judge of the district court to defend an 
indigent person charged with a felony, who has performed such 
service and has had his claim therefor examined and allowed 
by the court before whom said trial was had, may appeal to the 
district court from the order of the county board allowing just 
half the amount claimed by him. 


R. J. Harper, Esq. County Attorney of Furnas County, 
Beaver City, Neb. ' 

Dear Sir: I have your favor of the 29th instant, in 
which you inquire whether an attorney who has been ap- 
pointed by a judge of .ne district court to defend an indi- 
gent person charged with a felony, who has performed 
such service and who has had his claim therefor examined 
and allowed by the court before whom said trial was had, 
can, when said claim is reduced by the county board and 
only allowed for one-half the amount claimed, appeal to 
the district court. 

Iam of the opinion that he can. Section 437, Criminal 
Code, reads as follows: 


“The court before whom any person shall be indicted for any 
offense which is capital, or punished by imprisonment in the pen- 
itentiary, is hereby authorized and required to assign to such per- 
son counsel not exceeding two, if the prisoner has not the ability 
to procure counsel, and they shall have full access to the prisoner 
at all reasonable hours; and it shall not be lawful for the county 
clerk or county commissioners of any county in this state to audit 
or allow an account, or claim hereafter presented by an attorney or 
counselor at law for services performed under the provisions of 
this section, until said account, bill or claim shall have been ex- 
amined and allowed by the court before whom said trial is had, and 
the amount so allowed for such services certified by said court; 
Provided, That no such account, bill or claim shall in any case, 
except in cases of homicide, exceed one hundred dollars.” 


In commenting on.the provisions of this section of the 
code, Judge Reese says: 

“By this it would seem that it is the province of the district 
court to examine and allow the account or bill for such services, 


but the same shall be audited by the county board.” ( County of 
Boone v. Armstrong, 23 Neb. 766.) 
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Section 4455, Cobbey’s Annotated Statutes of 1907, pro- 
vides, among other things, as follows: 

“And when the claim of any person against the county ‘is disal- 
lowed, in whole or in part, by the county board, such person may 
appeal from the decision of the board to the district court of the 
same county.” 

In view of these provisions of the statute, I am of the 
opinion that the county is legally liable for the reason- 
able value of the services of an attorney so rendered, pro- 
vided, however, that in no event can the county board al- 
iow more than the amount allowed by the trial court. 

I am of the further opinion that the fact that a certain 
amount has been allowed by the trial court is not conclu- 
sive, but is only presumptive evidence of the value of such 
services, and that the county board ean, if it sees fit, allow 
less than the amount allowed by the trial court. In that 
event the claimant may, if he so desires, appeal to the 
district court where the amount due him can be deter- 
mined by a jury, but in no event can the amount of his 
recovery exceed the amount originally allowed by the 
trial court. It may be less, but it cannot be more. 

Very respectfully, : 
W. T. Tompson, Attorney General, 
By Grorce W. Ayrus, Asst. Atty. General. 
July 30, 1909. 


Tysurance Acent—Dtvision or ComMIssIoNs. 


An agent duly licensed for one insurance company may divide his 
commission with or allow brokerage to another duly licensed 
agent for another insurance company writing the same line of 
business. 

C. E. Pierce, Esq., Deputy Insurance Commissioner, Lin- 

-coln, Neb. 
Dear Sir: I am in receipt of your favor of the 3rd in- 
stant, submitting the following question and asking for 
an opinion from this department thereon: 


136 REPORT OF THE ATORNEY GENERAL. 


“Can an agent duly licensed for one insurance company divide his 
commissions with or allow a brokerage to another duly licensed 
agent for another insurance company writing the same line of 
business?” 


I note that you direct my attention to House Roll 171 
and Senate File passed at the last session of the legis- 
lature. House Roll 171 provides for the amendment of 
section 24, chapter 43, Compiled Statutes of 1907. Said 
section, as amended, reads as follows: 


“Tt shall not be lawful for any agent or agents or individuals 
to act for any’ insurance company or companies, transacting the 
business of insurance in this state, directly or indirectly, in taking 
risks or transacting business of insurance in this state, without 
first procuring from the auditor of state a license granting him au- 
thority to so act for said company. Said license shall state that such 
company has complied with all the requirements of the statutes of 
this state and is duly authorized to do business therein;. that the 
person therein named is authorized to act as agent or solicitor of 
said insurance company for the period therein mentioned. The 
auditor may, for good and sufficient cause, refuse to issue such license 
to any person or revoke the same after being issued for such 
cause.” 


This section merely provides that it shall not be law- 
ful for persons, other than agents licensed by the auditor 
to act for such company, to act for any company or com- 
panies transacting the business of insurance in this state. 
It does not attempt to restrict, in any way, the 
right of the agent to divide his commission with whom- 
soever he pleases. 

Such part of Senate File 225 as is pertinent to this in- 
quiry now forms section 491, chapter 43, Compiled Stat- 
utes of Nebraska for 1909, and reads as follows: 


“That any person or persons, partnership, association, corporation, 
or agent licensed by the state auditor or the insurance commissioner 
to act as a fire, fire and marine, tornado, hail, rent, accident, health, 
casualty, liability, boiler, fly wheel, profits, credit, elevator, disa- 
bility, plate glass, burglary, bonding, title, surety, or fidelity insur- 
ance agent in the state of Nebraska, is hereby prohibited from pay- 
ing or giving, directly or indirectly, any commission, brokerage, re- 
bate or other valuable consideration on account of any policy or 
policies covering any property, person, or persons in the state of 
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Nebraska, to any person or persons, partnership, association or cor- 
poration that is a non-resident of the state of Nebraska, or to any 
person or persons, partnership, association or corporation not legally 
authorized and licensed by the state auditor or the insurance com- 
missioner of the state of Nebraska to act as a fire, fire and marine, tor- 
nado, hail, rent, accident, health, casualty, liability, boiler, fiy wheel, 
profits, credit, elevator, disability, plate glass, burglary, bonding, 
title, surety, or fidelity insurance agent.” 


This section of the statute does provide that any person 
or corporation licensed by the auditor to act as an insur- 
ance agent shall not pay or give any commission, broker- 
age, or other valuable. consideration, on account of any 
policy or policies covering any property, person or per- 
sons in the state of Nebraska, to any person or corpora- 
tion not authorized to act as an insurance agent or agents 
in the state of Nebraska, but it does not in terms provide 
that it shall be unlawful to divide commissions with agents 
who are duly licensed to act as insurance agents in this 
state but are not authorized to act as agents for the com- 
pany in which the policy is written and for which the 
commission is paid. 

' The statute is plainly penal. It is elementary that penal 
statutes should be strictly construed. 

I am, therefore, of the opinion that, daniel as there 
is no express statutory inhibition prohibiting such action, 
an agent duly licensed for one insurance company may 
divide his commissions with or allow a brokerage to an- 
other duly licensed agent for another insurance company 
writing the same line of business. 

Very respectfully, 
W. T. Tuomeson, Attorney General, 
By Grorce W. Ayres, Asst. Atty. General. 
August 6, 1909. 


Passencer Trarss—Fuit Tram Crew. 


‘Where a train consists of more than five cars, carrying passengers, 
whether the passengers are carried in one car or more, it is re- 
quired to be equipped with a crew of not less than one engineer, 
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one fireman, one conductor, one brakeman and one flagman. 

Conductors running trains not equipped with a full crew are not. 
responsible therefor as officers or agents of the railroad com- 
pany. 


Nebraska State Railway Commission, Lincoln, .Neb. 


GeytLemeN: J am in receipt of your communication of 
August 5, submitting the following questions and request- 
ing an opinion thereon: 

“1. Would a train consisting of six cars, of which five or less 
carry passengers, be required, under section 1, House Roll 374 of 
the late legislature, to be manned by a full crew provided for in said 
section for trains of more than five cars carrying passengers?” 

“2, What is the responsibility of conductors running trains not 
equipped with full crews, under the act, particularly as to whether 
they would be liable as officers or agents of the raiitroad company, 
under section 4 of said act?” 


First. I have made a careful examination of the provi- 
sions of sections 1 and 4 of the act referred to. Section L 
provides as follows: 

“That it shall be unlawful for any railroad company doing busi- 
ness in the state of Nebraska, to operate cr run over its road or 
any part thereof, or suffer or permit to be run over its road or any 
part thereof, outside of the yard limits, any passenger, mail or express 
train carrying passengers, whose regular equipment consists of more: 
than five cars, with a crew consisting of less than one engineer, one 
fireman, one conductor, one brakeman and one flagman and further 
provided that passenger trains whose regular equipment consists of 
five cars or less, may be operated with a crew consisting of one en- 
gineer, one fireman, one conductor and one brakeman or flagman.”’ 


In the foregoing it is provided that if a mail or an ex- 
press train, carrying passengers, has a regular equipment 
consisting of more than five cars it must be provided with 
a crew consisting of not less than one engineer, one fire- 
man, one conductor, one brakeman and one flagman. The 
particular matter treated of in this section of the statute 
is ‘‘a mail or express train carrying passengers, whose 
regular equipment consists of more than five cars.’’ It 
seems to have been the intention of the legislature that 
if any train’s regular equipment consisted of more than 
five cars, irrespective of the particular number of cars 
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carrying passengers, it was made unlawful for it to run 
over any part of the road outside of the yard limits, unless 
it contained a crew consisting of not less than one engi- 
neer, one fireman, one conductor, one brakeman and one 
flagman. 

It is my opinion that a mail or an express train consisting 
of more than five cars carrying passengers, whether the 
passengers are carried in one car or more, is required to 
be equipped with a crew of not less than one engineer, one 
fireman, one conductor, one brakeman and one flagman 

Second. Section 4 of said act provides as follows: 


“That the officers or agents of any railroad company doing busi- 
ness in the state of Nebraska who shall send out on its road, or 
cause or suffer or permit to be sent out on its road or any part 
thereof, outside of the yard limits, any. passenger or freight train 
which is not manned in accordance with the provisions of sections one, 
two and three of this act shall be guiltv of a misdemeanor and upon 
conviction thereof shall be fined not less than one hundred dollars 
($100) nor more than one thousand dollars ($1,000) for each of- 
fense and shall stand committed until such fine and costs are paid, 
and any railroad company in the state of Nebraska whose officer or 
officers, agent or agents or any servant or servants, shall be found 
guilty of such misdemeanor, shall be liable for any damages caused 
by the violation of the provisions of this act.’ 


This section is a penal statute. Penal statutes are to 
be strictly construed. This statute makes officers or agents 
alone criminally responsible. The agents spoken of are 
‘‘officers or agents of any railroad company doing busi- 
ness in the state of Nebraska who shall send out on its 
road, or cause or suffer or permit to be sent out on its road’” 
trains, etc. 

I do not think that the term ‘‘officers or agents,’? men- 
tioned in this statute, was intended to include conductors. 
The statute does not in express terms include them. As 
conductors are not such officers and agents as send out 
trains upon the road, I do not think they could be held 
to be included in the term ‘‘officers or agents,’’ as employed 
and used in this section of the statute. Such officers 
as would be amenable to this provision of the law, in my 
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opinion, would be those officers and agents of the company 
who are clothed with authority to, and who do, send out, 
or vause to be sent out, trains upon the road of the com- 
Feay. 
Very respectfully, W. T. THompson, 
August 7, 1909. Attorney General. 


Avpitior or Pustic Accounts—Ciaim or OLp So.prers 
For Pensions. 


The auditor of public accounts is justified in issuing warrants for 
such claims as may be presented by old soldiers who can show 
the actual amount deducted from their pensions, as disclosed by 
the books of the institutions or approved by the commandants of 
said institutions, under any and all rules or orders whether of 
the board of public lands and buildings or of the commandants 
of the homes. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I have your communication of recent date, in 
which you submit the following: 

“J hand you herewith youcher for William T. Triloff, relative to 
refunding the money that was taken from the oid soldiers by the 
state board. You are quite conversant with the facts and I would 
kindly ask you for directions as to the proper procedure to disburse 
this money to the old soldiers, as per the bill passed by the last 
Jegislature.’” ¢ 

The last legislature passed an act, which, so far as is 
muterial, is as follows: 

“That there be appropriated out of the jgeneral fund of the 
state of Nebraska, the sum of three thousand dollars or so much 
thereof as may be necessary to fully reimburse all old soldiers, who 
have been admitted to the Soldiers’ Home, for all pension money, 
which has been retained from their pensions by the state board of 
public lands and buildings, under what is known as rule 17 of said 
board.” (Session Laws of 1909, ch. 189, sec. 1.) 

lt is dificult to determine mst what rule is referred to 
in this act as rule 17 of the published rules and regula- 
tions of the Nebraska Soldiers’ & Sailors’ Home is as fol- 
lows: 
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“Any member of the home who at the time of death being in 
possession of pension or other money and having no dependent rel- 
atives, so much of said money shall be used for defraying burial ex- 
penses as may be needed, and the excess turned into the cash fund 
of the home.” 


It is quite clear that rule 17, as published and quoted 
above, is not the one referred to in the act of the legisla- 
ture. In the case of Howell v. Sheldon, 117 N. W. 109, 
which was an appeal from an action commenced in the dis- 
trict court of Hall county, reference is made to a rule des- 
ignated as rule 17, which is as follows: 


“All who are members of the home at the time of adoption of 
these rules or who may hereafter become such, who are receiving or 
who may hereafter receive a pension in excess of $12 per month 
and not more than $19 a month, shall pay into the cash fund of the 
home 10 per cent of the amount. Those receiving or who may here- 
after receive $20 and not more than $23 shall pay into the eash fund 
of the home 20 per cent. Those who are receiving or who may here- 
after received $24 and not more than £29 per month, 30 per cent. 
In case where any member is receiving $30 or more he shall pay such 
amount as the commandant and the board may deem just. Provided, 
further that where a man on application is helpless or afterwards be- 
comes helpless so that he requires consideration and special atten- 
tion, he shall be required to pay any portion that the commandant 
and the board may deem equitable, except in case of aependent wife 
and children.” 


I am unable to find this rule anywhere in the records or 
proceedings of the board of public lands and buildings, but 
it is quite clear from the discussion in the opinion in 
Howell v. Sheldon, supra, that at sometime in the past a 
portion of the pensions of the old soldiers was taken and 
appropriated toward the maintenance of the institutions. 
Technically, the act of the last legislature is indefinite and 
uncertain, but I think it was the intention of the legis!a- 
ture, by the act referred to, to reimburse the old soldiers 
for the amount of their pensions taken by reason of any 
rule or order, whether or not rule 17 strictly so-called. 

I, therefore, conclude that you will be justified in issuing 
warrants against this $3,000 appropriation for such clainis 
as may be presented by old soldiers who can show the 
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amount actually deducted from their pensions under any 
and all rules or orders, whether of the board of public 
lands and buildings or of the commandants of the Homes. 
I think the claims filed by old soldiers, asking for reim- 
bursement under the provisions of this law, should be veri 
fied by the books of the institutions or approved by the 
commandants of said institutions. When you are satisfied 
of the correctness of said claims I think you should issue 
warrants for the same, in the order in which they are 
presented, until the amount of said appropriation is ex- 
hausted. 

Very respectfully, 

W. T. Tompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
August 17, 1909. 


Taxation—Distress WARRANT. 


A county treasurer has authority to issue a distress warrant for 
taxes levied prior to the revenue act of 1903 and forward same 
to the county treasurer of a sister county, whose duty it is to 
serve said distress warrant and collect the taxes thereunder. 


M. D. King, Esq., County Attorney of Kearney County, 
Minden, Neb. 

Dear Sir: I have yours of the 7th instant, in which you 
state that a firm of Douglas county is indebted to Kearney 
county for delinquent taxes for the year 1892, that your 
county treasurer has issued distress warrant, that he sent 
same to the treasurer of Douglas county for service, and 
that the treasurer of Douglas county returned said ,war- 
rant unserved, claiming it was illegally issued and that 
there is no authority in law for him to serve it. Your ques- 
tion, in substance, is as follows: s 

Had the treasurer of Kearney county the authority to issue a 


distress warrant for taxes levied prior to the revenue act of 1903, 
and should the treasurer of Douglas county have served it? 


You refer to an opinion rendered by this department, re- 
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ported in Report & Opinions of Attorney General 1903- 
1904, p. 201, from which I quote the following: 


“The statutory provision applicable is as follows: 

“Distress warrants shall be issued against all persons having de- 
linquent personal tax for the year 1903 and for each year thereafter, 
and each such warrant shall include all delinquent personal taxes of the 
persons against whom issued, unless such person shall, on or before 
February 1, file with the treasurer an affidavit that he is unable, by 
reason of poverty, to pay any such tax, in which case distress war- 
rants shall not issue until ordered by the county board.’ (Compiled 
Statutes, art. 1, sec. 154.) 

“This statute distinctly says that ‘each such warrant shall include all 
delinquent personal taxes of the person against whom issued,’ aad 
therefore the warrant must include all delinquent personal taxes, re- 
gardless of the year during which they were levied.” 


I am satisfied with the conclusion reached in the forego- 
ing opinion and can see no reason for refusing to adhere to 
the same. The law as it existed prior to the act of 1903, 
and as it existed at the time the taxes in question were 
levied, is as follows: 

“In case any person owing taxes remove, the treasurer shall among 
other steps to collect such tax, forward when necessary such tax 
claim to ‘the treasurer at the adopted residence or place of abode 
of such tax debtor, and such taxes shall be collected at the latter 
place, as other personal taxes by distress or civil action, as the case 
may require, and return to the proper county, less such charges for 
collection, as are hereinbefore provided. And such treasurer, ts whom 
such tax claim shall be so forwarded, is hereby authorized to com- 
mence and prosecute to judgment such civil action as may be neces- 
sary in the district court of such county, in the name of the board 
of county commissioners or the board of county supervisors of the 
county from which such tax claims shall be forwarded.’’ (Compiled 
Statutes of 1901, ch. 77, art. 1, sec. 89.) 

Hence, it will be seen that there was full authority for 
the forwarding of tax claims against tax debtors who had 
removed from one county to another. The above would be 
authority for the course pursued by your county treasurer 
in the case stated by you, for the reason that in the revenue 
act passed in the year 1903 there was a saving clause, which 
is as follows: 


“Nothing in this act shall be construed to release, discharge, or in 
any manner affect the validity or the collection of any tax heretofore 
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assessed and levied under the revenue laws in force prior to the tak- 
ing effect of this act, nor shall the same affect pending actions founded 
thereon or causes of action which may have accrued; but all rights in 
relation to such taxes and the collection thereof and al rights that 
may have accrued to persons under the revenue laws of this state are 
hereby saved and reserved.’ (Compiled Statutes of 1903, ch. 77, art. 
1, sec, 242.) 


I, therefore, conclude that you were right in the advice 
given to the county treasurer of your county, that he had 
authority to issue a distress watrant for the taxes in ques- 
tion, and that it is the duty of the treasurer of Douglas 
county to serve said distress warrant and collect the taxes 
thereunder. 

Very respectfully, 
W. T. Tuomeson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
August 18, 1909. 


State Ratiway Commission—J urispiction—Inguries From 
FrLoop WareErs. 


The state railway commission has no authority to entertain juris- 
diction over complaints to the effect that railroads running through 
private lands have been so constructed as to prevent the free and 
natural flow of flood waters, causing them to back flow and result- 
ing in injury to the premises of certain individuals. 

Nebraska State Railway Commission, Lincoln, Neb. 

GentLeMEN: I am in receipt of your communication of 

August 18, stating that there have been filed in your de- 

partment numerous complaints to the effect that railroads 

running through private lands have been so constructed 
as to prevent the free and natural flow of flood waters, 
causing them to back flow and resulting in injury to the 
premises of certain individuals. You request my advice 
as to whether or not the commission should assume juris- 
diction in cases of this character. 

It has been repeatedly held by the supreme court of 
this state that an overflow resulting from negligent con- 
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struction of a road-bed by railroad companies, resulting in 
injury to another, is an actionable cause for which indem- 
nity may be recovered. It has been declared by this court 
that the rule of common law that surface water is a com- 
mon enemy and that the owner may defend his premises 
against it is the law of this state, and if damages result to 
adjoining proprietors by reason thereof he is not liable 
therefor. This rule, however, is a general one and is sub- 
ject to another common law rule that a proprietor must so 
use his own property as not to unnecessarily and negli- 
gently injure his neighbor, and if, in the execution of an 
enterprise affecting surface or flood waters, he is guilty of 
negligence, which is the natural and proximate cause of in- 
jury to his neighbors, he is accountable therefor. (Lincoln 
& B. H.R. Co. v. Sutherland, 44 Neb. 526.) | 

The right of action for such injuries is a private right. 
Adequate damages may be recovered in such cases in the 
courts of law. If the damages resulting from the negli- 
gent construction of an embankment, which causes the 
surface or flood waters of a stream or natural outlet for 
surface waters to back up and flood the premises of an 
owner of real estate, are oft-reeurring such negligent con- 
struction might constitute a private nujsance, which could 
be abated by injunetion in a court of equity on private suit 
of the injured person. There are two classes of nuisances 
—private and public. <A private nuisance is one that af- 
‘fects a single individual or a determinate number of per- 
sons in the enjoyment of some private right not common 
to the public; a public nuisance is one that affects the peo- 
ple at large, and is a violation of a public right, either by 
a direct encroachment upon public property or by doing 
some act which tends to the common injury or by omitting 
to do, in the discharge of a legal duty, that which the com- 
mon good requires. Over the latter, which may be occa- 
sioned by the negligence of railroad companies, I am in- 
clined to think the railway commission has jurisdiction and 
may properly make orders that have for their object the 
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removal of the causes which produce the nuisance; but, 
over nuisances that are only private in character I have 
serious doubts of the authority of the commission. The 
complaints that you mention in your letter do not, in any 
event, involve more than private nuisances. 

There is no express authority to be found, either in the 
constitutional amendment creating the state railway com- 
mission or in the statute passed by the legislature defining 
its powers and duties, giving the commission authority 
over cases of this kind. When orders are made by your 
commission it is incumbent upon you, and the legal depart- 
ment, to defend and enforce the same. This has to be done 
at the cost and expense of the state. Therefore, before any 
matter is taken jurisdiction of by your commission, in 
which orders are to be made, the authority of the com- 
mission to act should be clear and orders should be made 
for the most part only in cases affecting the public, as 
distinguished from those affecting private, rights. From 
all orders made by the commission against railroad com- 
panies an appeal may be taken by the companies to the 
district court. Experience has taught us that such an 
appeal is almost universally taken. The taking of such 
appeal, except from orders fixing rates, has the effect of 
suspending the order until the appeal is determined by 
the court. To me it seems unfair that the public should 
be compelled to pay the costs and expense of litigation 
incident to the orders made by the commission, where 
the rights sought to be established thereby are private 
rights and affect private interests as distinguished from 
publie rights or rights which affect a considerable por 
tion of the public. 

Viewing the matter from the standpoint of expediency 
or ability, I may add that no sufficient appropriation bas 
been made either to your department or the legal depart- 
ment to take care of litigation that would naturally arise 
from the procedure incident to such cases as you men- 
tion. 
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I cannot persuade myself that it was’ the intention of 
the legislature to confer authority upon the commission 
or require it to take upon itself the duty of adjusting 
matters of this character. 

For the reason that the right to do so is not expressly 
given by law and could only be assumed by placing a 
strained construction upon the provisions of law defining 
the powers and duties of the commission, and for the 
other reasons above suggested, I do not think the com- 
mission ought to entertain complaints of this character, 
but that they should be presented to the courts whose 
jurisdiction is certain and where proper redress can be 
had. 

Very respectfully, W. T. THompson, 

August 19, 1909. Attorney General. 


Primary Evection—Waritinea Names on Batvor. 


If a person, whose name had been written on the primary ballot by 
the electors, did not appear as a candidate in any of the other 
party columns on such ballot, and if the votes thus written in 
gave him a plurality over any other person on his party ticket 
for that office, he would be the regular and legal nominee of that 
party for such office. 


C.D. Casper, Esq., County Clerk of Morrill County, Bridge- 
port, Neb. 

Dear Siz: I am in receipt of your letter of August 23, 
setting forth the following facts: 

Mr. John H. Steuteville filed as a candidate for the dem- 
ocratic nomination for county judge. No one filed for the 
republican nomination for that office, and, consequently, 
no one had his name printed on the republican ballot for 
that office. No one ran against the democratic candidate 
for county judge at the primary, and he received a large 
majority of the votes of the democrats, there being only a 
few scattering votes for others. About fifteen or twenty 
republicans wrote in the name of Mr. Steuteville in their 
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party column in the blank space provided for that pur- 
pose, as their candidate for the same office. Another per- 
son received five votes for that office on the republican 
ticket. It is represented also that some are claiming the 
party receiving the five votes written in the republican 
column for county judge is the republican nominee, while 
others are claiming that Mr. Steuteville, who received 1if- 
teen or twenty of such republican votes’ and a plurality 
over any other person for that office, is the person norni- 
nated at the primary as the repubilean candidate for 
county judge. 

If it were not for the very positive and ‘unambiguous 
language of the statute on this subject I would be inclined 
to give the statute a liberal construction and say that Mr. 
Steuteville was the person nominated by the republican 
party at the primary election, he having received a plural- 
ity over any other person voted for in the republican col- 
umn. The statute is so plain, however, that it does not 
call for any construction in disposing of the question sub- 
mitted. Section 117i, chapter 26, Compiled Statutes of 
1909, contains this provision: 

“And provided further that such voter shall not write in his party 
column the name of any party appearing as a candidate in any of the 
other party columns on such ballot.” 

This provision of the law excludes the possibility of Mr. 
Steuteville being the nominee for county judge of the re- 
publican party. Any votes cast for him would be, under 
this provision of the law, illegal and should not be counted. 
Therefore, it seems clear to me that if the other person 
whose name had been written in by the electors did not 
appear as a candidate in any of the other ‘party columns 
on such ballot, and if these five votes thus written in gave 
him a plurality over any’ other person whose name had 
been written in as the candidate for county judge, he 
would be the regular and legal nominee of, the republican 
party for that office, and his name, instead of Mr. Steute- 
ville, should be placed upon the ballot at the general elec- 
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tion as the candidate of the republican party for that of- 
fice. 
Very respectfully, W. T. THompson, 
August 25, 1909. Attorney General. 


Exection—Assressors—Writrnc Names on Bator. 


In a county under township organization there should be an assessor 
elected for each rural voting precinct. 


Where a candidate, whose name was printed on the primary ballot for 
one office, does not receive enough votes to nominate him for such 
office, his name may be written on the same ballot as a candidate 
for another office, and if he receives a plurality of his party votes 
for that particular office he would be the regular and legal nominee 
of that party for such office. 


; 
James A. Clark, E'sq., County Attorney of Burt County, 
Tekamah, Neb. ; 

Dear Sir: I have the honor to acknowledge receipt of 
your communication of August 25, requesting my opinion 
on certain propositions. You say that Burt county is not 
under township organization, that it has no cities of more 
than 4,000 population, that it has about fifteen assessment 
districts with the same number of assessors, and that it 
has only seven precincts. You submit the following ques- 
tion: 

“Should there be only seven assessors elected, or can the law be 


construed to mean an assessor for each assessment district as deter- 
mined by the county board?” 


House Roll 215, which amends section 20, article 1, chap- 
ter 77, Compiled Statutes, commonly known as the revenue 
law, contains the following definitions: 

“The words ‘township’ and ‘precinct’ shall each include the other 
and shall also include ‘towns’ in counties under township organiza- 
tion. The phrase ‘precinct assessor’ shall include also ‘city assessor,’ 
‘district assessor’ and ‘township assessor.’ ” 

The amended section 20, above referred to, contains the 
following provisions: 
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“At the general election in 1909 and every two years thereafter, 
there shall be elected in each precinct, ward or township one precinc?. 
assessor whose term of office shall be for two years, and who shall not 
be eligible to hold two terms in succession. * * * 

“At the first meeting of the county board after this act takes effect 
said county board shall divide all cities having a population of more 
than 4,000 into suitable assessment districts, apportioning as nearly as 
possible by voting wards or precincts 4,000 inhabitants to each as- 
sessor.”” 


These provisions of the statute would seem to make it 
certain that a precinct assessor was to be elected for each 
ward in every city having not more than 4,000 inhabitants, 
and one for each township in counties under township or- 
ganization. But the same session of the legislature that 
made this amendment to the revenue law enacted another 
bill amending the election law, being House Roll 214, 
wherein it is provided as follows: 

“In the year 1909 and every two years thereafter shall be elected 
in each city and each village having 1,000 inhabitants or over, one 
city assessor, and in cities having a population above 4,000 one addi- 
tional district assessor for each 4,000 inhabitants or major fraction 
thereof.” 

There is thus produced a conflict between the amenda- 
tory provisions of the revenue law and the amendment to 
the election law above quoted passed by the same legisla- 
tare, each act having apparently the same author. The 
language of amended section 20 of the revenue law plainly 
says that an assessor shall be elected in each ward. I 
would be compelled to hold that in cities having from 
1,000 to 4,000 inhabitants an assessor should be elected for 
each ward therein, but for the fact that the same legisla- 
ture in the amendment to the election law provides for hut 
one assessor in cities of that size. I can hardly conceive 
it to have been the intention of the legislature to provide 
for an assessor for each ward in cities from 1,000 to 4,000 
inhabitants. The statute governing cities of the second 
class, to which such cities above mentioned belong, requires 
that cities be divided into not less than four nor more than 
six wards. To say the legislature intended that a city of 
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1,000 inhabitants, which might lawfully be divided into 
six wards, is entitled to six assessors, whereas a city of 
4,500 would be entitled to not more than two assessors 
would be manifestly unreasonable. I am inclined to think 
that the word ‘‘ward,’’ as used in the revenue act, was in- 
tended to mean an election ward or district rather than a 
subdivision of a city from which two aldermen are required 
to be elected. 

Section 9, revenue law, of which section 20 above re- 
ferred to now forms a part, contains the following defini- 
tion: 

“The words ‘township’ and ‘precinct’ shall each include the other 


and shall also include ‘towns’ in counties under township organiza- 
tion.” 


While these statutes do not make entirely clear what was 
intended by. the legislature in the use of the word ‘‘pre- 
einct,’’ as employed in amended section 20, revenue law. [ 
am disposed to the belief that the legislature intended that 
for every rural voting precinct an assessor should be elected, 
and I would so recommend. If this method, under existing 
conditions, does not give your county a sufficient number 
of assessors to do the work, I would recommend that your 
county board increase the number of precincts as it has the 
right and authority to do. 

Your second question is as follows: 

“At the primary election one of the candidates for sheriff, whose 
name was printed in the republican column, did not receive enough 
votes to nominate him for sheriff, but his name was written in the 
republican column and marked a sufficient number of times, as pre- 


cinct assessor, to nominate him as precinct assessor. Is he entitled 
to the nomination as precinct assessor?” 


Since the new primary law requires blank spaces to be 
left in which the elector may write in the name of a candi- 
date whose name is not printed on the ballot for that 
office, I think it is clear that the voter has the right, under 
this new law, to write in the name of some other person 
whose name does not appear upon the printed ballot for 
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that office and have such vote counted, that the one re- 
ceiving the plurality of his party votes for that office is 
the nominee of that party for the particular office and 
that his name should go on the ballot to be voted at the 
general election. 
Very respectfully, W. T. Thompson, 
August 27, 1909. Attorney General. 


Prary Exection—Weritinc Names on Battots—Finine 
AccEPTANCE or NoMINATION, 

If a person whose name has been written on the primary ballot by the 
electors does not appear as a candidate in any of the other party 
columns on such ballot, and if the votes thus written in give him 
a plurality over any other person on his party.ticket for that 
office, he is the regular and legal nominee of that party for such 
office and would be entitled to have his name printed upon the 
official ballot at the November election, provided he filed his ac- 
ceptance of nomination within the time required by law. 


Acceptance of nomination should be filed within ten days after the 
primary election, excluding the day of election. 


B. F. Farrell, Esq., County Attorney of Colfax County, 
Schuyler, Neb. 

Dear Str: Your letter of September 1 received, in which 
you submit the following facts and request an opinion 
upon the following questions: 

“1. No one filed as a republican candidate at the primary 
election for the office of county commissioner. One W. received 
fifteen votes for commissioner on the republican ticket by having his 
name written on the ballot, which were more votes than any other 
person received on the republican ticket for said office. Under the 


law, is W. entitled to have his name printed on the ballot as the 
republican nominee for commissioner?” 


In answer to this question I beg leave to inform you 
it is my opinion, under the above statement of facts, that 
W. was duly nominated as the republican candidate for 
county commissioner and would be entitled to have his 
name printed upon the official ballot at the November elec- 
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tion, provided he filed his acceptance of the nomination 
within the time provided by law. 

“2. In the above case W. mailed his acceptance of nomination to 
the county clerk at 8 o’clock P. M. August 27, which was received by 
the county clerk at his office in the regular course of mail at 1 o’clock 
P. M. August 28. Under the law, was W.’s acceptance filed in time?” 

Section 117i, chapter 26, Compiled Statutes of 1909, re- 
quires one nominated in the foregoing manner to file with 
the county clerk an acceptance of the same within ten 
days after election. The election occurred August 17. He 
would be entitled to exclude the day of election. Ex2+hid- 
ing the day of election he would be entitled to file his 
acceptance any time on or before August 28. He, there- 
fore, is entitled to be considered the nominee of the re- 
publican party for county commissioner and to have his 
name appear on the official ballot at the November elec- 
tion. 

Very respectfully, W. T. THompson, 

September 2, 1909. ; Attorney General. 


RemmpurseMENT oF Otp Souprers—Avpiror or Pusiic 
Accounts, 

All old soldiers should be reimbursed by the auditor of public ac- 
counts from the amount appropriated therefor, for moneys paid 
under color of any rule, order or regulation of the board of pub- 
lic lands and buildings or of the commandants of the homes which 
deprived members of the homes of any part of their pensions re- 
ceived from the government of the United States. 

Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 

Neb. 

Dear Sir: I have yours of the 31st ultimo, in which you 
ask further information regarding your duties as to the 
payment of claims filed by old soldiers against the appro- 
priation made by the last legislature for reimbursing them 
for all pension moneys which have been retained from 
their pensions by the state board of publie lands and 
buildings, under what is known as rule 17. 


154 REPORT OF THE ATTORNEY GENERAL. 


You have furnished me with a report of an investiga- 
tion, made by your examiner, of the books of the Soldiers’ 
& Sailors’ Homes at Grand Island and Milford. From 
this report I observe that some of the old soldiers parted 
with a portion of their pensions under an agreement, that 
some of their pensions were taken under what is indicated 
on the books as rule 17, and that a large portion thereof, 
as shown by the report, has been refunded. The report 
also shows that others paid into the institution various 
sums from their pensions without any designation as to 
whether it was done by agreement or under rule 17 so- 
called. 

The question which you submit is, in substance, as fol- 
lows: : 


How shall it be determined what claims are properly payable out 
of the appropriation made by the legislature? 


I stated in an opinion rendered to you on August 17 
that rule 17 referred to in the case of Howell v. Sheldon, 
117 N. W. 109, cannot be found in any of the records of 
these institutions or in the printed rules and regulations 
thereof; that rule 17 of the printed rules and regulations 
of 1907 refers to an altogether different subject; that rule 
17 as published in 1903 is not the one referred to in the 
act of the legislature; and that it is quite clear, from the 
discussion in the opinion in Howell v. Sheldon, that at 
sometime in the past a portion of the pensions of the old 
soldiers was taken and appropriated toward the mainte- 
nance of the institutions. 

The law in relation to the government of these homes 
provides that old soldiers shall have the privilege of pay- 
ing their own board, or any part thereof, if they so de- 
sire. It is quite probable that some of them voluntarily 
consented to the payment of a portion of their pensions 
for the maintenance of the homes. If they did so, it is 
not likely they will now ask to be reimbursed for the 
same. However, I am inclined to think that those cases 
in which it is said an agreement was made on the part of 
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the old soldiers to pay a portion of their pensions to the 
maintenance of the homes had its origin in rule 18 of the 
printed rules and regulations of 1903, which is as fol- 
lows: 

“No applicant shall be admitted to the home who is drawing a 
pension of more than $12 per month, unless in extreme cases of help- 
lessness where either a husband or wife are totally dependent, or 
when in the judgment of the commandant and visiting and examining 


board the circumstances call for a more liberal application of the 
rule in the interest of justice and mercy.” 


If I am right in the above, the agreement referred to 
would be more or less compulsory on the part of old 
soldiers, and would, in the true sense, be involuntary on 
their part. In any event, I am inelined to think that what 
is known as rule 17 grew out of rule 18, and for some rea- 
son there has been more or less confusion with reference 
to the actual rule under which these pensions were ob- 
tained. 

The act of the legislature is broad and provides for re- 
funding all moneys taken ‘‘under what is known as rule 
17 of said board.’’ If this act be given a technical con- 
struction no claims can be filed which would be valid as 
against the appropriation. I think it should have « lib- 
eral construction for the reason that the legislature ¢vi- 
dently intended to reimburse the old soldiers for all moneys 
which they paid under color of any rule, order or regula- 
tion whatsoever. My view in this respect is fortified by 
the further fact that the same session of the legislature 
provided that neither the board of control of these homes, 
nor any one having charge or the management thereof, 
should adopt or enforce any rule or regulation which should 
deprive the members of the homes of any part of their 
pensions received from the government of the United 
States. For these reasons all old soldiers, in either of 
these homes, or their legal heirs, are entitled-to file claims 
against this appropriation for such sums as they paid for 
the maintenance of the homes under any rule or regula- 
tion which was made a condition of their reception into 
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the homes. If they were induced to sign an agreement as 
a condition of being received into the homes this would 
be a contract of doubtful legality, one in the nature of a 
compulsory regulation or requirement and not, in the true 
sense, a voluntary surrender of their money. I. am in- 
elined to think that the practice of requiring them to 
agree to contribute to the maintenance of the homes grew 
into what was finally designated, and commonly known, 
as rule 17. 

Permit me to suggest, however, that each old soldier, or 
his legal heirs, ought to personally file a claim under this 
appropriation. In other words, I do not think that the 
law contemplates that the auditor or commandant of the 
homes distribute the same. I suggest this for the reason 
that if any of the old soldiers have voluntarily contributed 
to their own board or maintenance, no doubt, they would 
not be inclined to ask for reimbursement therefor. Hence, 
I conclude that it is your duty to issue warrants for such 
claims as may be presented by old soldiers who can show 
the amount actually deducted from their pensions by rea- 
son of the practice of requiring it as a condition of their 
reception into the homes, whether it be under a pretended 
agreement, or rules or regulations, of the management. 
In other words, I take it that any old soldier who freely 
and voluntarily paid in his money without any compulsion 
whatever will not, at this late day, make oath that it was 
taken under coercion. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
September 3, 1909. 


County Courrs—Justices or Prace—Jurispiction—Pun- 
ISHMENT BY Fringe AND IMPRISONMENT. 


Justices of the peace have no jurisdiction to sentence a defendant 
who pleads guilty to a crimnal charge where the punishment may 
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be by both fine and imprisonment, and the jurisdiction of county 
courts in like cases is doubtful. 


Rk. J. Harper, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 
Dear Sir: [have your favor of the 30th ultimo, in which 
you say: 


“I desire to ask your opinion on the following subject: Where 
a penalty for violating a law, such as unlawful taking of fish from 
the public waters of the state, may consist in a fine or imprison- 
ment, or both, which penalty under authority of State v. Yates, 36 
Neb. 287, and Keeshan vy. State, 46 Neb, 155, puts the case beyond 
the criminal jurisdiction of a justice of peace or county court, so far 
as trying and--sentencing on conviction, yet, if defendant pleads 
guilty to such an alleged violation, has the justice or county judge 
power to fine defendant or imprison, provided he does not exceed 
his own statutory or constitutional jurisdiction in the amount of 
fine or time of imprisonment, or in such case is it the duty of the 
justice to bind defendant to district court on such plea of guilty, 
as he would be required to do on taking a plea of guilty to a charge 
of felony?” 


I am of the opinion that a justice of the peace has no 
jurisdiction to sentence a defendant who pleads guilty to 
a criminal charge, where the punishment may be by both 
fine and imprisonment. But the limit of the power of a 
eounty court in such a case is not quite so clear. Sec-. 
tion 313, Criminal Code, reads as follows: 

“When the complaint is for a misdemeanor only, of any grade 
of punishment” whatever, if the cause is pending before the probate 
judge of the county, before whom the defendant enters a plea of 
guilty to the complaint, it shall be lawful for such judge, in his 
discretion, to render judgment of fine or imprisonment, or both, 


according to the law of the case, and pass sentence accordingly, and 
enforce the same according to law.” 


It will thus be seen that the legislature undoubtedly at- 
tempted to clothe the county court with jurisdiction to 
sentence in every case of misdemeanor where the defend- 
ant pleads guilty. Construing this section of the Code, 
In re Maule, 19 Neb. 273, the court said: 


“When a defendant is arrested upon a complaint filed with the 
county judge charging a misdemeanor, and such defendant upon 
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arraignment before such judge pleads guilty to the charge preferred, 
the county judge has authority, under section 313 of the criminal 
code, to render judgment of a conviction, within his jurisdiction, 
and enforce the same by imprisonment, as in other cases of a con- 
viction of misdemeanor.” 


At first glance this would seem to be decisive of the 
question. But an inspection of the case above cited shows 
that the question there involved was the power of the 
county court to impose sentence on a defendant who had 
pleaded guilty to the charge of unlawfully selling intox- 
icating liquor without a license. 

In that class of cases there is no provision of statute for 
punishing by both fine and imprisonment, and while the 
maximum fine permitted is so large as to bar a county 
judge from trying such cases, as the law now stands, there 
is no constitutional inhibition upon his power to try such 
eases. In other words, the want of jurisdiction of the 
county court to try such eases arises because the legisla- 
ture has not conferred jurisdiction and not because juris- 
diction is barred by the fundamental law of the land. 

But, the supreme court of this state has repeatedly held 
that county courts have no jurisdiction to try criminal 
cases, where the punishment may consist of both fine and 
imprisonment, because of the constitutional limitation upon 
their power. While the question may be regarded as still 
an-open one in this state, I am of the opinion that the safe 
rule to follow is to have the county judge act only as an 
examining magistrate in all cases where the punishment 
may be both fine and imprisonment and leave the matter 
of imposing sentence to the district court. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grorce W. Ayres, Asst. Atty. General. 
‘September 4, 1909. 


InsvrANCcE—PROVISIONS In Poricrss. 


Certain provisions contained in policies of insurance issued by the 
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German-American Life Insurance Company may or may not be 
contrary to the rulings of the department of auditor of public 
accounts, depending upon the existence or non-existence of cer- 
tain facts. 


Hon. Silas R. Barton, Auditor of Public Accounts, Lincoln, 
Neb. 
Dear Str: Iam in receipt of your communication, calling 
my attention to the rulings of your department relative to 
life insurance companies, among which is the following: 


“No life insurance company: will: hereafter bé permitted to trans- 
act business in this state if it shall issue what is known as special 
contracts, advisory board contracts, or any other contracts or policy 
provision promising special returns or profits as an inducement to 
imsurance, nor shall any life insurance company discriminate in 
favor of individuals between insurants of the same class and equal 
expectation of life in its rates or premiums charged for insurance, 
or any dividends, profits or other benefits payable therecn; pro- 
vided, that any company now operating in the state having special 
eoniract provision incorporated in its policy conditions may have 
until September 1, 1909, to provide new forms.”’ 


You submit a policy of insurance issued by the German- 
American Life Insurance Company, containing a clause 
which reads as follows: 


“Qn the first anniversary of this policy, and annually thereafter, 
for nineteen years, the insured shall be accredited with a dividend 
from the company’s Agency Renewal Commission Expense Fund, 
upon the following basis: (provided this policy is then in force as 
determined by its provisions.) An Agency-Renewal: Commission Ex- 
pense Fund shall be created annually for twenty years, veginning 
January 1, 1907, and shall be computed at the rate of seven per 
cent of all renewal insurance premiums annually collected on all 
insurance issued during said period and in force at that time as 
shown by the company’s books and records. The amount of such 
dividend shall be the insured’s pro rata share of said fund, in 
the same proportion that the amount of this policy or bond bears 
to the total amount of profit sharing plan, limited payment life aad 
bond policies then in force, on which such dividends have matured.” 


You request the opinion of this department as to whether 
or not the policy containing this provision is contrary to 
the ruling of your department above set forth. 

After a careful examination of your ruling, on the policy 
referred to, and of the briefs submitted by counsel W. W. 
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Young, for the company, and N. Z. Snell, contra, L have 
come to the conclusion that this provision of the poliey 
may, or may not, be contrary to your ruling, depending 
largely upon the facts in the case. 

Tf the brief of Mr. W. W. Young, attorney for the Ger- 
man-American Life Insurance Company, correctly sets 
forth the conditions under which the German-American 
Life Insurance Company has been, and is now, conducting 
its business, and if, as claimed, all the policies issued by 
the company contained section 14 in full, as hereinbefore 
quoted, then the company is well within your ruling and 
the law, and such clause constitutes no spécial contract 
which could be interpreted as discriminatory or as being 
a special contract entered into with certain of its policy- 
holders to the exclusion of others. So long as the policies 
issued by it shall contain section 14 in full, as hereinbefore 
quoted, so that the division of the company’s agency renewal 
commission expense fund shall be equitably and proportion- 
ately divided between all its policy-holders, the retaining 
of said clause in the policies cannot be construed as being 
a special contract to the advantage of one policy-holder 
or one class of policy-holders as against others. 

It is not set out that any other than profit-sharing plan, 
limited payment life and bond policies are now issued or 
in force, and Mr. Young contends that this is the only class 
of policies that has been or is being issued. If other 
policies than profit-sharing plan policies were being issued 
then section 14 might be susceptible of other interpreta- 
tion; that is to say, it would then appear that the agency 
renewal commission expense fund would be a levy of seven 
per cent on all renewal premiums collected on whatever 
class of policies that might be issued, but that the distri- 
bution of these funds would be only among profit-sharing 
plan, limited payment life and bond policies at the time in 
force and for the twenty years succeeding January 1, 1907. 
If that were the case, then it would be a discrimination 
subject to regulation under the law, because a certain class 


-~ 
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of policy-holders would, in that case, be charged with 
seven per cent of their premiums for the benefit of those 
favored policy-holders who held the profit-sharing plan 
policies. But, notwithstanding this possible chance for 
discrimination, if it shall appear that no other policies are 
outstanding or issued, or to be issued, then no harm can 
come to any of the policy-holders, nor can there be any 
advantage to one class or disadvantage to another class. 
The conditions stated make it impossible to have more 
than one class of poliey-holders. 

If it develop that, as Mr. Snell claims, other policies 
have been issued that do not contain section 14, as above 
set out, or that contain this section in different verbiage 
modified, as claimed, so that certain of the policy-holders 
under the contract, in the sample policy submitted, shall 
receive a pro rata of seven per cent of all renewal premi- 
ums and other policy-holders shall receive a pro rata of 
$2 per thousand on all insurance then in force for the 
twenty years succeeding January 1, 1907, then unless the $2 
per thousand of all insurance in foree is equal to seven per 
cent of the renewal premiums there would be a diserimina- 
tion as contended. 

It is claimed by Mr. Snell that companies of the class 
referred to have no right to provide for extended paid- 
up insurance or Joan and cash surrender values, because 
this class of companies is not required to maintain re- 
serves. We find no actual prohibition in the statute against 
this class of business, and it would appear the companies 
may “arry on their business, if they elect, on the same plan 
as companies working under the reserve provisions; so, 
if companies ef the class referred to charge rates ‘‘com- 
puted on the basis of the terms of the policy and the 
American table of mortality, and four and one-half per cent 
interest,’’ which contemplate the carrying of reserves 
whereby a company is enabled to make promises and cal- 
culate with reasonable certainty in advanée cash surren- 
der values, loan values, extended and paid-up insurance 
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values, and if such companies referred to did provide and 
keep up the reserve thereby contemplated, then, in my opin- 
ion, there is no valid reason why they should be prohibited 
from making the promises referred to. 

This same reasoning generally applies to the dividend 
coupons complained of. There can be little question of the 
accuracy of the claim that the dividend coupon, which is 
an unqualified promise to pay a certain and definite divi- 
dend, is, as claimed by Mr. Snell, nothing more than a guar- 
antee that the premium charged is too high and that a 
part will be returned each year, and that it is deceptive 
as well as not expressly authorized by statute. But, this 
same argument would apply to not only this but all classes 
of life insurance companies, and if the premium is enough 
higher than is necessary to carry the insurance to justify 
the dividend promised, it would seem as reasonable for one 
class of companies to make the promise as for another. 
While, as stated, there is no express authority in the stat- 
ute, there seems on the other hand to be no prohibition 
against this egndition. 

T cannot see where any special harm is done to the policy- 
holders of the company in the verbal promises or indtice- 
ments that may be held out to them that this particular 
policy was only to be issued for a while and that others, 
not so favorable to the insured, would be thereafter substi- 
tuted for future poliey-holders, so long as this is not actu- 
ally done and so long as the privileges given in these policies 
are held out equally to all persons solicited for insurance. 
The matter of. interpreting this as a special contract, conld, 
in any event, not be taken up or considered urdl after it 
was definitely learned that the company wag actually issu- 
ing other and less favorable contracts of insurance and 
assessing or taxi 
fit of another class. 

Very respectfully, W. T..THompson, 

September 7, 1909. Attorney General. 


- one class of policy-holders for the bene 
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Tytoxicatine Liguors—Repear or STATUTE. 


Section 199, Criminal Code, was repealed by implication by the 
passage of a general law upon the subject of regulation and sale 
of intoxicating liquors. 


O. M. Needham, Esq., County Attorney of Boone County, 
Albion, Neb. 


Dear Str: Ihave your letter of the 3rd instant, in which 
you say: 

“Will you please advise me whether section 199, chapter 19, Crim- 
inal Code of Compiled Statutes of 1907, was repealed in implication 
by section 14, chapter 50, of the same statutes and year? This ques- 
tion is a serious one with me just now for the reason that the last 
legislature repealed section 14, chapter 50, but failed to include a 
saving clause in the repealing enactment, same being Senate File 
283, chapter 82, Session Laws of 1909, and I have several criminal 
eases pending on. charges for violation of the law forbidding sales or 
gifts of liquor on election days, the act having been committed last 
election. It is therefore apparent to me that these violations must 
be prosecuted, if at all, under section 199, chapter 19, above. re- 
ferred to. Kindly advise me as soon as convenient.” 


The question which you ask is not altogether free from 
doubt. Section 199, Criminal Code, is a part of the origmal 
Criminal Code adopted 1m 1873. In 1881 the original see- 
tion 14, chapter 50, was passed as a part of an act entitled, 
‘An act to regulate the license and sale of malt, spirituous 
and vinous liquors and to repeal chapter LIII of the Code 
of Criminal Procedure of the general statutes of 1878, en- 
titled ‘License and sale of liquors,’ and to repeal an act en- 
titled, ‘An act to regulate the issuance of licenses for the 
sale of malt, vinous and spirituous liquors in the state of 
Nebraska, approved February 25, 1875,’ ’’ 

Section 199, Criminal Code, and the original section 14, 
chapter 50; each provide a penalty for the sale of intoxicat 
ing liquor on election days, but the latter act does not ex- 
pressly repeal said ion 199, Criminal Code, and it is 4 
well recognized rule that ‘‘repeals by implication are not 
favored.’’ However, the law of 1881 was a general law upon 
the subject of the regulation and sale of intoxicating liq- 
uors, and purported to cover the entire subject. Changes 
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or modifications of existing statutes, as an incidental result 
of adopting a new law covering thé whole subject to which 
it relates, are not forbidden by the constitution. (De 
France v. Harmer, 66 Neb. 14.) 

I am, therefore, inclined to believe, in the absence of any 
decision to the contrary, that section 199, Criminal Code, 
was repealed by implication by the passage in 1881 of a 
general law upon the subject of liquors, which, among other 
things, provided a penalty for the selling or giving away 
of any malt, spirituous or vinous liquors or any intoxicat- 
ing drinks on the day of any general or special election. I 
am not, however, of the opinion that the repeal and re- 
enactment in 1909 of said section 14, chapter 50, Compiled 
Statutes, need hamper you in any way in the matter of 
prosecutions for said offense. : 

“Whenever a statute shall be repealed, such repeal shall in no 
manner affect pending actions founded thereon, nor causes of ac- 
tions not in suit that accrued prior to any such repeal, except as 


may be provided in such repealing statute.’ (Compiled Statutes of 
1909, ch. 88, sec. 2.) 


Very respectfully, 
W. T. THompson, Attorney General, 
By Grorce W. Ayres, Asst. Atty. General. 
September 1€, 1909. 


Taxation—Maintrenance or Pusric Hicghways—ReEreR£eE 
wn Bankruprcy—Review or Decision. 

A village is not entitled, as a matter of law, to have all the county 

road tax, levied on the taxable property in the village, expended 


for the maintenance of public highways within the corporate 
limits of the village. 


Where it is desired to secure a review of a decision of a referee 
in bankruptcy, the question must be (certified to the judge and 
an appeal taken from the latter‘s action. 

O. E. Bozarth, Esq., County Attorney of Gosper County, 

Elwood, Neb. 


Dear Sir: [am in receipt of your favor of the 8th in- 
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stant, in which you request the opinion of this department 
upon the following propositions: 

1. Is a village entitied, as a matter of law, to have the entire 
amount of tax paid by it, the one-haif tnat goes into the hands of 
the county commissioner as well as the one-half that is turned over 
to the village to be expended by tne road overseer, used exclusively 
for the purpose of maintaining the public highways within the cor- 
porate limits of the village? 

2. Where it is desired to secure a review of a decision of a 
referee in bankruptcy rejecting a claim for taxes filed against a 
bankrupt’s estate, should the proceeding be by appeal or error? 


Answering your first proposition will say it seems to 
me clear from the wording of section 76, chapter 78, Com- 
piled Statutes, that a village is not entitled, as a matter of 
law, to have all the county road tax, levied on the taxable 
property in the village, expended on the public highways 
within the village. The right of a village in that respect 
is, in my opinion, no more and no less than that of any 
other road district. 

Answering your second proposition will say I am of 
the opinion that the proper procedure is not by appeal, 
so long as the purpose is to secure a review of the referee’s 
decision. 

“If the purpose is to secure a review of a referee’s decision, the 


question must be certified to the judge and the appeal taken from 
the latter’s action.” ( Brandenburg on Bankruptcy, 3 ed. sec. 608.) 


Very respectfully, 
W. T. THompson, Attorney General, 
By Grorce W. Ayres, Asst. Atty. General. 
September 13, 1909. 


Primary Ev.ection—Finuine Vacancies. 


A refusal to’ file acceptance of nomination within the ten days re- 
quired by law, by a person receiving a plurality of all votes cast 
for a particular office by the voters writing in his name, is in the 
nature of a resignation, producing a vacancy which may be 
filled by the party committee. 
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A party committee has no authority to make nominations which were 
not made at the primary. 


M. L. Corey, Esq., County Attorney of Clay County, Clay 
Center, Neb. 

Dear Sm: I have yours of the 15th instant, in which 
you ask for an opinion upon the following questions: 

“1, A person who was not a candidate for the nomination re- 
ceived a plurality of’ all votes cast for county supervisor upon a 
certain party ticket. He failed to file an acceptance within the time 
limited by law. Is this a vacancy that may be filled by a party 
committee, as provided by section 5888, Cobbey’s Annotated Statutes 
of 1907?” 

“2. There was no candidate on the ticket of a political party at 
the primary for a certain county office, and the name of no per- 
son was written in. Can the party committee fill th> place on the 
party ticket?” 


The law relative to your first question is as follows: 


“If any voter elects to write in the name of any other party than 
the one on the ballot printed and vote for such person instead of the 
regular candidate, it shall be the duty of the election board to can- 
vass and return such vote, and should any such person receive the 
highest number of votes of any one voted for for that office, and 
shall within ten days thereafter file with the county clerk an accept- 
ance of same, he shall be deemed the regular candidate.’ (Compiled 
Statutes of 1909, ch. 26, sec. 117i.) 


A strict construction of this law would require us to 
hold that one receiving a plurality of the votes cast for a 
particular office by the voters writing in his name must 
also file his acceptance within the ten days before he could 
be considered a party nominee. This should be the rule 
so far as the candidate is concerned. By failing to file his ac- 
eeptance he becomes ineligible to election. But, I think 
a different construction should apply to this law so far as 
the electors are concerned. The party electors saw fit to 
write upon their ballots the name of this candidate for a 
particular office; he received a plurality of the votes cast 
for such office; the party electors thus made him the choice 
of their party for that office; and having made him their 
party choice for that office I do not think that his refusal 
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to file his acceptance ought to defeat the political party 
naming him from having a party candidate at the general 
election if it sees fit. I, therefore, conclude that his refusal 
to file an acceptance is in the nature of a resignation, pro- 
ducing a vacancy, which may be filled by the party com- 
mittee. 

Answering your second question, I do not think that a 
party committee has the right to name a candidate for an 
office in a case where there was no candidate for such of- 
fice at the primary and the name of no person was written 
in for the same. This is in accord, with a previous holding 
of this department, which is as follows: 


“‘Vacancies occurring upon any party ticket after the holding 
of any primary shall be filled by a majority vote of the part; com- 
mittee of the city, district, county or state, as the case may be, 
and a certificate of such nomination shall be filed as required by 
section 5776 of Cobbey’s Annotated Statutes, 1903.’ (Compiled Stat- 
utes, ch. 26, sec. 118a.) 

“The word ‘occurring’ evidently means ‘happening’ or ‘taking 
place’ after the primary. If so, this section cannot be construed to 
authorize the party committees to make nominations which were, 
not made at the primary. I take it that under this section party 
committees are empowered to fill vacancies occasioned by the death, re- 
moval or resignatiun of persons nominated at the primary. Party 
organizations cannot refuse or neglect to see that candidates for 
the various offices are presented at the primary and then take ad- 
vantage of such refusal or neglect by making such nominations 
through the instrumentality of a committee. To so hold would 
enable those in control of party machinery to prevent or discourage 
nominations by the primary and bring them about by the party com- 
mittee. Such practice would eventually undermine the whole prim- 
ary system.” (Report & Opinions of Attorney General 1907-1908, 
p. 125.) 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 


September 18, 1909. 


County SuPERINTENDENT—ReEportT oF Scuoon Disrricr. 


A county superintendent has authority to reject the report of a 
school district that fails to show compliance with statutory en- 
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actment, when upon the face of such report compliance is pos- 

sible. 

Hon. E. C. Bishop, State Superintendent of Public In- 
struction, Lincoln, Neb. 

Dear Sir: I have your letter of the 20th ultimo, in which 
you state that the school board of district 85, in Thayer 
county, has refused to set apart a sum for a district school 
library as by law it is provided it shall do, and ask the 
opinion of this department upon the following proposi- 
tion: 

“Has the county superintendent power to reject the report of this 
district and of all other districts that fail to show compliance with 


statutory enactment, when upon the face of such report compliance 
is possible?” 


The statutory provision relative to the setting apart of 
a library fund is as follows: 


“The school board or school trustees of every school district within 
this state shall, and it is hereby made their duty to set aside annually 
from the general funds collected for the use of the district the sum 
of ten cents per pupil as shown by the total number of pupils within 
the school district at the last annual school census. Said amount 
so set aside shall be known as the district library funds, and shall 
be by the school board or school trustees of such district annually 
invested in books other than the regular text books, which books so 
provided shall be suitable for the district school library.” (Compiled 
Statutes of 1909, ch. 79, subdiv. 18, sec. 11.) 


As will be observed, this provision of statute allows the 
school board no discretion in the matter. It provides, in 
positive terms, that a certain amount, definite in the sense 
that it is readily ascertainable by a numerical computation, 
shall be set apart each year as a district library fund. Doubt- 
Jess, a performance of the duty thus enjoined upon them 
could be enforced by mandamus. 


“A positive official duty imposed upon a board of directors, which 
is not discretionary, may be enforced by mandamus.” (Am. & Eng. 
Ency. of Law, Vol. 25, 2nd ed. p. .61.) 


The statutory provisions relating to the duty of the di- 
rector of a school district to make a report to the county 
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superintendent are found in sections 17, subdivision 4, chap- 
ter 79, Compiled Statutes of 1909. This section of the stat- 
ute provides that the directors shall, within ten days after 
the annual district meeting, deliver to the county superin- 
tendent, to be filed in his office, a report under oath, show- 
ing among other things the whole number of children be- 
longing to the district between the ages of five and twenty- 
one years, as shown by a census of said children taken ten 
days previous to the annual meeting, showing also the 
amount of money received and the amount of money dis- 
bursed by the district during the year, and showing like- 
wise such other facts and statistics as the superintendent 
shall direct. 

I think there is no question but that the superintendent 
has a right to require the director to show in his report 
the amount of money set apart each year for the district 
library fund, and in case the report is silent on that sub- 
ject to return same for correction. In case a school district 
fails or refuses to make the census report properly or to 
make the proper financial report required by law, the dis- 
trict treasurer is not entitled to a certificate from the county 
superintendent that such report has been made. In that 
event the district treasurer cannot draw the amount of the 
state apportionment from the county treasury. 

“Hereafter before a school district treasurer shall be allowed to 
draw the state apportionment from the county treasurer he must 
present a certificate from the county superintendent setting forth 
that such district has had the legal number of months school, has 
made the census report properly, and has made the proper financial 


report required by law.” (Compiled Statutes of 1909, ch. 79, sub- 
div. 11, sec. 10.) 


Very respectfully, 
W. T. Tuompson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
October 1, 1909. 
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‘ 
MispEMEANoR—A PPEAL—RECOGNIZANCE. 


Failure of a person convicted of a misdemeanor to be made a party 
to the recognizance constitutes a defect in the proceeding to 
appeal, 


R. J. Harper, Esq., County Attorney of Furnas Cowity, 
Beaver City, Neb. 

Dear Sir: I have your favor of the 9th instant, in 
which you-say that a certain party has been convicted of 
a misdemeanor in your county and that two parties there- 
upon entered into a recognizance for an appeal of the 
case, the defendant himself not joining in or being a party 
to the recognizance. You ask the opinion of this depart- 
ment as to whether or not the fact that defendant is not 
a party to the recognizance will prevent the appeal from 
being effective. 

In the ease of Zobel v. State, 72 Neb. 427, the supreme 
court of this state has said: 


“To render an appeal to the district court effective in a misde- 
meanor case, where conviction has been had in an inferior court, 
the defendant must enter into a recognizance, and with sureties, 
to be fixed and approved by the court or magistrate trying the case, 
as is provided by section 324 of the criminal code. A recognizance 
entered into by the defendant alone is insufficient to perfect a valid 
appeal.” 


In the case above quoted Zobel had entered into a recog- 
nizance without sureties, so that the question involved in 
that case is not quite the same as the question raised by 
you. But the principle involved in the two cases is very 
similar, and in the course of the opinion written in the 
Zobel case Judge Holcomb took occasion to say: 


“Tf the sureties alone attempted to enter into a recognizance for 
defendant’s appearance in the appellate court, it can hardly be 
doubted that the failure of the defendant to become a party thereto 
would invalidate the attempted appeal.” (Zobel v. State, 72 Neb., 
429.) 


In view of the above quoted decision, I am of the opin- 
ion that the failure of defendant to be made a party to 
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the recognizance constitutes a fatal defect in the proceed- 
ings to appeal. 
Very respectfully, 
W. T. THompson, Attorney General, 
By Georce W. Ayres, Asst. Atty. General. 
October 12, 1909. 


Supervisors—N om1 NATION. 


Supervisors of counties under township organization should be 
nominated under the new primary law, except in cases where 
each township in the county elects a supervisor. 


S. 8. Krake, Esq., County Attorney of Cuming County, 
West Point, Neb. 

Dear Sir: J have your favor of the 22nd ultimo, in 
which you inquire how, in the opinion of this department, 
supervisors should be nominated in counties under town- 
ship organization. 

This department has heretofore given an opinion that 
“members of the board of surervisors of counties under 
township organization should Ve nominated under the new 
primary law,’’ except in cases where each township in 
the county elects a supervisor. (Opinions of Attorney 
General, 1907-1908, p. 85.) To this opinion I adhere. Of 
course, candidates for supervisor, as well as candidates 
for other offices, may be nominated by petition, in which 
case they are termed ‘‘candidates by petition,’’? and are 
not the candidates of a political party. 

Very respectfully, 
W. T. Tompson, Attorney General, 
By Grorce W. Ayrzs, 4 sst. Atty. General. 
October 12, 1909. 


Precinct Orricers—Nomination. 


Precinct officers should be nominated at a precinct caucus, held a 
sufficient length of time before the election as to get the names 
of the nominees on the printed ballots. 
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W. C. Redfield, Esq., County Clerk of Johnson County, 
Tecumseh, Neb. 

Dear Sir: I have your favor of the 12th instant, in 
which you ask the following question: 

“Does the law, under section 117d of 1909 primary elections, con- 
template that the ordinary precinct caucus shall be held on the 
Tuesday, four weeks before the election in November, and if not 
must a political party nominate their precinct ticket at the same 
precinct caucus held for the selection of delegates to the county 
convention? If they fail so to do, can another one be held later 
on for that purpose, not later, of course, than the limit for getting in 
on the ticket?” 


I am of the opinion that the provisions of section 117d 
of 1909 primary election law do not apply to the nomi- 
nation of precinct officers, but that such officers may be 
nominated at a precinct caucus held at any time prior 
to the election, provided that such caucus is held a suf- 
ficient time before the election to get the names of the 
nominees on the printed ballots. Section 117b, Compiled 
Statutes of 1909, which is a part of the primary election 
law, provides among other things that ‘‘this act shall not 
apply to special elections to fill vacancies nor to municipal 
elections in cities having less than 25,000 population, vil- 
lage, precinct, township and school district officers.’’ 
Hence, it will be seen that precinct officers are expressly 
exempted by statute from the provisions of the primary 
election law. 

Very. respectfully, 
W. T. THompson, Attorney General, 
By Gerorce W. Ayres, Asst. Atty. General. 
October 12, 1909. 


Drrsoman1acs—Crowpep Hospirats—EXxpEense or Care. 


Where insane patients or dipsomaniacs cannot be received immedi- 
ately at the hospitals for the insane the expense of caring for 
them should be borne by the county. 
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Amos E. Gantt, Esq., County Attorney of Richardson 
County, Falls City, Neb. 

Dear Sir: I have your favor of the 11th instant, in 
which you state that because of lack of room for such 
persons at the state hospitals for the insane, the sheriff 
of your county has been compelled to take care of ner- 
sons found to be insane or dipsomaniacs by the comiuis- 
sioners' of insanity of your county, and you inquire as to 
whom the sheriff should render his bills for his attendance 
upon and care of such persons. 

I am of the opinion that your query is answered, at 
least so far as persons found to be insane are concerned, 
by the provisions of section 30, chapter 40, Compiled Stat- 
utes of 1909, which reads as follows: 


“Tf, in the case of any persons found to be insane, and fit sub- 
jects for custody and treatment in the hospital, as above provided, 
it shall be shown to the satisfaction of the commissioners that they 
eannot at once be admitted therein for want of room, or for any 
other cause, and that they cannot with safety be allowed to go af 
liberty, the commissioners shall require that such patients shall be 
suitably provided for otherwise, until such admission can be had, 
or until the occasion therefor no longer exists; such patients may be 
eared for either as public or as private patients; those ‘shall be 
treated as private patients whose relations or friends will obligate 
themselves to take care of and provide for them, without public 
charge. In the case of any one treated as a private patient, the 
commissioners shall appoint some suitable person as special cus- 
todian, who shall have authority and whose duty it shall be, in all 
suitable- ways, to restrain, protect, and care for such patient, in such 
manner as to best secure his or her safety and comfort, and in such 
manner as to best protect the persons and property of others. in 
the case of public patients, the commissioners shall require that they 
be in like manner restrained, protected, and cared for by the com- 
missioners of the county or overseers of the poor, at the expense of 
the county, and they may accordingly issue their warrants to such 
commissioners of the county, or overseers of the poor, who shall 
forthwith comply with the same. If there {s no poor house for the 
reception of such patients, or if no more suitable place can be 
found, they may be confined in the jail of the county in charge of 
tho sheriff.” 


You will observe that the section of the statute just 
quoted provides that the expense of caring for public in- 
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sane patients shall be borne by the county where they, for 
any cause, cannot be received immediately at the hospital. 

I am of the opinion that a like rule would obtain in 
the case of dipsomaniacs. In re Schwarting, 72 Neb. 773, 
it was held that the provisions of the dipsomaniac law are 
in pari materia with other laws providing for the deten- 
tion, care and discharge of persons committed to the hos- 
pital for the insane, and must be construed in connection 
therewith. In this connection I will suggest that there is 
more than one insane hospital in the state, and if you find 
it impossible to get patients admitted to the hospital at 
Lincoln, because of lack of room there, it may be possible, 
if you will communicate with the board of public lands 
and buildings, that such board ean arrange to have sucl: pa- 
tients kept in some one of the other state hospitals for 
the insane. 

Very respectfully, 
W. T. Tuompson, ditorney General, 
By Gzorcs W. Ayres, Asst. Atty. General. 
October 13, 1909. 


Tax Dezp—Nortce. 

The county treasurer’ may lawfully issue a tax deed to a pur- 
chaser at tax sale if’ he has given notice at Jeast three months 
prior to the expiration of the five year period from date of 
sale. 

Eugene Burton, E'sq., County Attorney of Bou Butte Coun- 

ty, Alliance, Neb, 
Dear Sir: I have your favor of the 16th instant, in which 
you make a statement of facts and.ask for the opinion of 
this department thereon, as follows: 


“Tho county treasurer has ed me f ion, relative to 
sections 11114, 11116, Cobbey’s 1909 stat d to whether 
or not the purchaser after the two years’ of redemption period has ex- 
pired can publish a notice as required under section 11114, and then 
apply for a deed any time within the three years as provided by 
section 11116. In other words, must the notice be published within 
two years from. date of sale? 
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“The proposition in question is, where a party purchased at tax 
sale certain Jand in the county, and has allowed the two years to 
expire without publishing notice as required under section 11114. 
During the third year he publishes said notice as requirea by said 
section, fixing date of redemption three years from date of sale, he 
then applies to county treasurer for a deed under section 11116. 
Should the treasurer issue a deed under such circumstances?” 

I am of the opinion that it is not now necessary that 
the notice be published within two years from date of 
sale. Prior to 1905 the statutory time for the redemption 
of land from tax salé was two years. (Compiled Statutes 
of 1903, eh. 77, sec. 119.) When the time for redemption 
was thus limited by statute to two years, it was necessary 
that notice to the owner of the land be given prior to the 
expiration of the two years. But in 1905 the statute was 
amended so as to provide that the owner or occupant of 
land sold for taxes or any person having a lien thereon or 
interest therein may redeem the same at any time before 
the delivery of tax deed by the county treasurer. (Cob- 
bey’s Annotated Statutes of 1909, sec. 11111.) 

It is further provided by statute that before the pur- 
chaser at any sale for taxes shall be entitled to a deed | 
he shall at least three months before such deed is applied 
for serve, or cause to be served, upon the person in the 
actual possession or occupaney of such land, and upon the 
person in whose name the record title of said land ap- 
pears to be, a notice which the statute provides shall con- 
tain certain things. (Cobbey’s Annotated Statutes of 
1909, .sec. 11113.) 

It is further provided by statute that if no person is in 
the actual possession or o¢eupancy of said land, and +} 
record owner of said land cannot, after diligent inqhiry, 
be found in the county in which same is situated, said no- 
tice may be published. (Cobbey’s Annotated Statutes of 
1909, see. 11114.) * 

It is further provided by statute, as follows: 


1 


“At any time within three years after the ation, of two 
years from thé date of sale of any real estate for taxes or special 
assessmenis, if the samo shail not have been redeemed, the county 
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treasurer, on request, and on production of the certificate of pur- 
chase, and upon compliance with the provisions of this act, shall 
execute and deliver to the purchaser, his heirs or assigns, a deed of 
conveyance for the real estate described in such certificate.” (Cob- 
bey’s Annotated Statutes of 1909, sec. 11116.) 

Construing these various provisions of the statute to- 
gether, it seems clear to me that the notice may be given 
after two years from the date of sale, for the time for 
redemption does not expire until the tax deed is delivered 
by the county treasurer and the section of statute provid- 
ing for notice does not require that*it be given within two 
years from date of sale, but only that it be given at least 
three months before applying for a deed. (Cobbey’s An- 
notated Statutes of 1909, see. 11113.) 

Hence, if the proceedings have been regular in all other 
respects and the only question involved is the question 
whether a notice given more than two years and 
within three years from date of sale was given too 
Jate, I am of the opinion that the county treas- 
urer may lawfully issue the tax deed. ~You will under- 
stand, of course, that the notice must be given at least three 
months prior to the expiration of the five year period from 
date of sale, as the deed can only be issued within three 
years after the expiration of two years from the date of 
sale, and it is a statutory requisite that the notice be given 
at least three months before tax deed is issued. 

By the way, inasmuch as the notice in this case was 
given by publication, it would be well to have it shown in 
some way, to the satisfaction of the treasurer before he is- 
sues the deed, that no person was in the actual possession 
or occupancy of the land and that the record owner of the 
land could not upon diligent inquiry be found in the county, 
in order to show that the case is one where notice by pub- 
lication is admissible. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grorcr W. Ayres, Asst. Atty. General. 
October 20, 1909. 
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Incumpent In Orrice—Conviction or Crrtmz—Vacancy. 


No vacancy ipso facto arises from the conviction of an incumbent 
of an office of. an infamous crime or of an offense involving a 
violation of his official oath until sentence is pronounced. 


J.C. Dort, Esq., County Attorney of Pawnee County, 
Pawnee City, Neb. 

Dear Str: I have your favor of the 16th instant, in which 
you ask the opinion of this department as to the construe- 
tion to be given that part of section 5753, Cobbey’s An- 
notated Statutes, wherein it is provided that a vacancy in 
office shall occur whenever the incumbent is convicted of’ 
an infamous crime, or of any public offense involving the 
violation of his oath of office. 

I have been unable to find any decision of our court 
wherein the term ‘‘conviction’’ has been judicially defined, 
and the decisions from other states are conflicting, some 
holding that by a conviction is meant only a finding of guilty 
by a jury and others holding that a judgment of court * 
sentencing the defendant in a criminal case is necessary 
in order to constitute a conviction. ‘‘Conviction,’’ as 
used in section 235, Criminal Code, providing that each 
and every person convicted of certain crimes shall be 
deemed infamous and incapable of holding office, ete., 
means the judgment on a verdict of guilty and not the 
verdict alone. (Faunce v. People, 51 Hl. 311.) 

“In common parlance the word ‘convicted’ is taken to mean the 
verdict at the time of the trial, but in strict legal sense it is used 


to denote the judgment of the court.” ( Francis v. Weaver, 76 Ma. 
457.) 

“There is no conviction merely upon the finding of a question of 
fact, but there must be also the judgment of the court.” ( Blaufus 
v. .People, 69 N. ¥. 107, 25 Am. Rep. 148.) 


As hereinbefore stated, the authorities are not uniform 
upon this subject, there being, perhaps, as many decisions 
holding that by the word ‘‘conviction’’ in a criminal case 
is meant merely a finding of guilty by the jury as there are 
holding that a judgment of guilty is*neecssary in order 
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to constitute a conviction, but, in the absence of any 
judicial determination of the meaning of the word, as 
same occurs in section 5753, Cobbey’s Annotated Stat- 
utes, I am of the opinion that the word as therein used 
imports the imposition of sentence by the court, and, 
hence that no vacancy ipso facto arises from the eon- 
viction of the incumbent of an office of an infamous crime 
or of an offense involving a violation of his official cath 
until sentence is pronounced. 

I do not think, however, the fact that an appeal is 
taken from the judgment of the trial court will operate 
to prevent the occurrence of a vacancy. 


“As often used the word ‘conviction’ includes both the ascertaining 
of the guilt of the accused and judgment thereon, by. the court; and 
such is its use in Code 1873, sec. 3648, which permits evidence of a 
conviction for a felony to be given as affecting the credibility of 
a witness, but the taking of an appeal from the judgment does not 
annul it so as to prevent evidence thereof from being given to affect 
the credibility of the convicted person.” ( Hackett v. Freeman, 72 

“ N. W. 529, 103 Ta, 296.) 

“Under Wag. St. p. 465, sec. 67, providing that every person who 
shall be convicted of arson, burglary, robbery, or larceny, shall 
be incompetent to be sworn as a witness, a person is disqualified 
who had been sentenced to the penitentiary, though the sentence had 
been suspended by an appeal to the supreme court, since the order 
of supersedeas did not remove or suspend the disqualification.” ( Rit- 
ter v. Democratic Press Co., 68 Mo. 458, 461.) 


Very respectfully, 
W. T. Tompson, Attorney General, 
By Grorce W. Ayres, Asst. Atty. General. 
October 21, 1909. 


Taxatron—Roap Disrricrs—Excess or 15 Mis. 


County authorities are prohibited from assessing a tax against road 
districts, which, together wiin the assessment for other county 
purposes, exceeds fifteen mills on the dollar valuation. 


L. H. Blackledge, Esq., County Attorney of Webster Coun- 
ty, Red Cloud, Neb. 
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Dear Sm: I have just received your favor of November 
4, in which you make a statement of facts and ask for 
the opinion of this department thereon, as follows: 


“Webster county is under the commissioner system and not under 
township organization. Previous to the levy of taxes for the current 
year, following the provisions of section 6188, Cobbey’s Annotated 
Statutes of 1909, a majority of the resident freeholders in two road 
districts in said county petitioned the county board for a tax levy of 
five mills for use in improving the highways of the respective dis- 
tricts, which levy was accordingly made by the board at the same 
time as other levies. 

“The levy for county purposes, excluding bonds is 10 6-10 mills; 
this, if added to the special road levy of 5 mills, totals 15 6-10 


mills. 
“A taxpayer, having property in both road districts, questions 


the validity of this tax as to the 6-10 mills in excess of 15. 

“Does the constitutional limit of 15 mills apply to any tax that 
may be levied under the provisions of said statute, being Laws 
of 1905, chapter 128, page 547, amended Laws of 1907, chapter 


114, page 390?” 


I am of the opinion that the constitutional limit of 15 
mills applies to any tax that may be levied under the pro- 
visions of section 6188, Cobbey’s Annotated Statutes of 
1909, upon the property of a road district in a county not 
under township organization. 

“County authorities are prohibited by section 5, art. 9, of the con- 
stitution, from assessing a tax against road districts, which, together 
with the assessment for other county purposes, exceeds 15 mills on 
the dollar of valuation.” (Dixon County v. Chicago, M., St. P & O. R. 
Co, 95 N. W. 340.) 


As to the construction to be given section 5, article 9, 
of the constitution, see also the case of Union Pacific R. 
Co. v. Howard County, 66 Neb. 667. 

Very respectfully, 
W. 'T. Tuomeson, Attorney General, 
By Grorcr W. Ayres, Asst. Atty. General. 
November 8, 1909. 
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Intoxicatine Liguors—SrarcH Warrant—REeEturn oF 
Goons. 


Where intoxicating liquors have been seized by virtue of the com- 
mands of a search warrant, and the person who is presumed to 
have been keeping them for the purpose of unlawful sale is bound 
over to district court to answer for such aileged offense but no 
order is made by the examining. magistrate as to what disposi- 
tion shall be made of the liquors so seized, the state may as® 
against the defendant, retain such liquors for the purpose of 
using them as evidence at the trial. 


O. M. Needham, Esq., County Attorney of Boone County, 
Albion, Neb. s 
Dear Str: The attorney general has referred to me, for 
answer, your letter of the 13th ultimo, addressed to him, 
in which you make a statement of facts, and ask the 
opinion of his department thereon, as follows: 


“On March 14, 1909, a search warrant was. sworn out of the 
county court of this county against one A. D. White, charging him 
with the unlawful keeping of intoxicating liquor. The next day the 
search was made and liquor found, but the said Whice was not ar- 
rested by the officer, not then being in the village where the liquor 
was kept though the return of the officer indicates ne was then in 
possession, at least constructively. The next week following the 
grand jury found an indictment against White for illegal keeping of 
liquor on the same days in which the search was made under the 
warrant. At the same term of district court the indictment was 
quashed and the county attorney directed to file an information or 
complaint before the county judge. The reason for the quashing 
of the indictment had nothing to do with the sufficiency of the indict- 
ment. Mr. White appeared in the county court and waived pre- 
liminary and was bound over to the district court on the charges of 
keeping intoxicating liquors among others, and the case is now pend- 
ing on the information drawn in pursuance to the complaint. No 
proceedings have yet been had in condemnation of the liquors seized 
by the sheriff and still in his possession. The warrant and return to 
the search warrant show the liquors taken, but do not show the man 
White was ever arrested. 

“The question I wish to ask is: Can an alias warrant of arrest for 
White now issue or could the proceedings for condemnation be had 
without an arrest but on proper notice? 

“Also can the condemnation proceedings be had independent of 
the case now pending in the district court, without first dismissing 
the counts for illegal keeping? In other words, must the case on the 
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condemnation of the liquor proceed in the same court and at the 
same time as the preliminary hearing for the illegal keeping before 
the magistrate, where, as in this case, defendant White was found in 
possession?" 


The questions propounded by you are not easily an- 
swered. I do not find where they have been passed upon 
directly either by our court or by any other. 

I think the examining magistrate might have entered 
an order that the liquors be destroyed when White 
waived a preliminary examination on the complaint and 
was bound over to the district court, but as this was not 
done matters are somewhat complicated. However, T ami 
of the opinion that the best you can do, under the cir- 
cumstances, is to hold the liquors seized pending the trial 
of White, without taking any further steps to have them 
condemned, and at the trial show their intoxicating char- 
acter and that they were found in the possession of de- 
fendant. 

If White is acquitted they will be turned back to him 
of course. If he is convicted, it is probable the court will 
order them destroyed. If no such order is made they 
will, of course, have to be turned back to White, even 
though he be convicted. But I do not think the court will 
hesitate, if the defendant is found guilty to order them 
destroyed, neither do I think the defendant can success- 
fully urge against an order that the liquors be destroyed, 
if he be convicted, that no such order was entered at the 
preliminary examination, for the fact would remain that 
the order should have been issued at the conclusion of the 
preliminary and the fact that it was not so issued could 
pe in no way prejudicial to defendant. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Georce W. Ayres, dsst.-dtty. General. 
November 8, 1909. 


182 REPORT OF THE ATTORNEY GENERAL. 


Granp Jurtres—Time or Cain. 


A grand jury should be called on the first day of the first regular 
term in each year, unless the court or judge thereof should other~- 
wise order. 


J.M. Galloway, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 

Dear Sir: I am in receipt of your favor of November 5, 
in which you say: 

“Section 584, Criminal Code, provides: ‘Unless otherwise ordered 
in writing by the court or a judge thereof, a grand jury shall be 
drawn and summoned in the manner provided by law, on the first 
day of the first regular term of the district court of each county 
in the state.’ 

“There is a division of opinion among our attorneys here, and 
elsewhere, as to whether the above act means “that the grand jury 
should be called at the next regular term after its passage or whether 
it should be drawn at the first regular term of next year. I under- 
stand that orinion is about evenly divided on this question. 1 
would be pleased to have your construction of the above act as soon 
as convenient, to the end that we may act properly thereunder.” 


It is to be regretted that the law is not more definitely 
expressed. However, I am of the opinion that under the 
provisions of said section 584 a grand jury should be 
drawn and summoned on the first day of the first regular 
term in each year, unless the court or judge thereof should 
otherwise order. It is true this construction requires us 
to read into the statute after the words ‘‘first regular 
term’’ the words ‘‘in each year,’’ but if we adopt the other 
construction we are, perforce, compelled to read into the 
statute the words ‘‘after this law takes effect.’’ 

Tf the statute be so construed it would seem there would 
be uo statutory provision for calling a grand jury at sue- 
cessive terms of the court. I do not think the legislature 
intended the law should have this construction; that is to 
say, I do not think it intended to provide merely for one 
grand jury in each county in the state and not provide 
for grand juries from time to time thereafter. 
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Hence, I construe the law to mean that a grand jury 
should be called on the first day of the first regular term 
in each year. 


Very respectfully, 
W. T. THompson, Attorney General, 
By Guorce W. Ayres, Asst. Atty. General. 
November 9, 1909. 


Boarp or Epucatton—-Location or Normat Scuoor—Finine 
APPLICATIONS. 


It having been determined by the supreme court that the old normal 
board of education is the legal board, that board has authcrity 
to consider an act upon applications for the location of a new 
normal school. 


The pendency of a suit to determine which of the contending boards 
of education is the legal one does not extend the time for filing 
applications for the location of a normal school, but the time for 
locating the school is thereby extended. 


The officers of the so-called Normal Board of Education having failed 
to turn over or deliver to any member of the Board of Education 
any or all of the applications filed with them within the time 
prescribed by law, such city or applicant is entitled to have its 
application refiled with and considered by the Board of Educa- 
cation. 


Hon. L. P. Ludden, Secretary, Nebraska State Normal 
Schools, Lincoln, Neb. 


Dear Sir: Iam in receipt of your letter of November 20, 
which reads as follows: 


“The legislature of 1909 in House Roll 232, page 468 of the 
Session Laws of 1909, made provision for the establishing of an 
additional normal school. In section 2 a time limit is set for the 
filing of applications and for the location of this school. One city 
filed within the time specified with both boards of education. Others 
filed with only the Normal Board of Education, so-called. 

“Owing to the suit pending in the supreme court of State v. 
Majors, neither board took any action toward locating this school. I 
am directed by the Board of Education to ask you: 

“Ist. Has the board of education any right to act in the matter 
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of location? Section 2 directs the ‘Normal Board of Education,’ 
while section 3 refers to ‘the Board of Education.’ 

“2nd. Did the pending of that suit in any way extend the time 
or has the time for filing applications and the locating of the school 
expired? 

“8rd. The officers of the so-called ‘Normal Board of Education’ 
have failed to turn over or deliver to any member of the ‘Board 
of Education’ any or all of the applications filed with them within 
the time prescribed by law. These cities now ask, can they renew 
these applications now with the ‘Board of Education?’ ” 


You request an opinion of this department on the fore- 
going questions. The title to House Roll 232 is as fol- 
lows: 

“An act to establish and locate an additional State Normal School 
at some suitable place as hereinafter provided and to provide for the 


erection of buildings, payment, maintenance and receiving donation 
for same, and to provide an appropriation tuerefor.” 


The foregoing title and the act thereunder make it cer- 
tain that it was the intention of the legislature to create 
and establish a new normal school. It is an act complete 
in itself and does not purport to amend any existing stat- 
ute. It is true, as suggested, that section 2 directs the 
‘‘Normal Board of Education’’ to select the site, ete., but 
I take it that it was the intention of the legislature to con- 
fer this power of location upon the legal board charged 
with the duty of managing and controlling the state nor- 
mal school. The board charged with that duty is the legal 
board. It having been determined by the supreme court 
that the old normal board is the'legal board, that board 
is the one that has authority to consider applications for 
location and to act thereon. 

Your second question is, does the pendency of that suit 
in any way extend the time, or has-the time for filing ap- 
plications and the locating of the school expired. In my 
judgment, the time was not extended for the filing of ap- 
plications, by reason of the litigation pending to determine 
which of the contending boards was the legal one. I think 
it was incumbent upon the parties or localities competing 
for this school to file with the one or the other of the boards 
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their applications therefor within the time fixed in the 
statute, but that the location of the school by the board 
may properly be considered as. extended. It has been re- 
peatedly held by the courts that where an act is to be per- 
formed by a board or a tribunal within a specified time, 
the failure to act within such time does not divest it of the 
authority or relieve it of the duty to subsequently pe:- 
form the act enjoined upon it. It is a matter of common 
knowledge that early after the passage of this normal 
school act the authority of the new normal board of educa- 
tion was challenged in the courts and that the old normal 
foard was claiming authority to continue the exer- 
cise of its former functions. By reason of this situation 
it became incumbent upon localities competing for this 
new school to judge for themselves which board was the 
proper one with which to file applications. I think it is 
only fair to assume that these localities filing proposals with 
either the old or the new board did so in good faith. In . 
my opinion they ought not be foreclosed of the right to 
have their applications considered when it was finally de- 
termined which of the two boards was the legally consti- 
tuted one simply because they may have made a mistake 
in judgment as to which was the legal board, since no one 
could determine definitely which of the two boards was 
the legal one prior to the decision of the supreme court in 
the matter. 

Your third question is whether the officers of the so- 
called Normal Board of Edueation having failed to turn 
over or deliver to any member of the Board of Education 
any or all of the applications filed with them within the 
time prescribed by law, such city or applicant is entitled 
to have its application refiled with and considered by your 
poard. I think it is. It would, in my judgment, be quite 
proper for your board to ascertain what applicants had 
filed within the time perscribed by the statute, with either 
your board or the new board, and then consider them as if 
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they had been filed with your board and act accordingly. 


Very respectfully, W. T. THompson, 
November 22, 1909. : Attorney General. 


County—Purcuaser av Tax Sate—ConrrrMatTIon. 


The county has the right to purchase lands sold for taxes under the 
scavenger law and have the title thereto confirmed in it. 


E.M. White, Esq., County Attorney of Garfield County, 
Burwell, Neb. 

Dear Str: I have yours of the 24th instant, in which you 
request a construction of section 11164, chapter 49, Cob- 
bey’s Annotated Statutes of 1909, and ask whether the 
county has the right to purchase land sold under the pro- 
‘visions of the scavenger law and then have the title con- 
firmed by the court in its name as the purchaser thereof. 

I think the county has the right to become the purchaser 
of lands sold for taxes under this law and have the title 
confirmed in it. Section 11187, of the same act, is au- 
thority for this. When it purchases land for taxes, I think 
it is incumbent upon the county to pay the county treas- 
urer all taxes belonging to the state or any municipal sub- 
division thereof other than such as may be payable to it- 
self. When it has done so the county becomes the owner 
in fee and no doubt would have the right to use such lands 
for road purposes if it should see fit so to do. 

Very respectfully, 
W. 'T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
November 27, 1909. 


County JupGE—F Ess. 


An action against a county judge to compel him to make to the 
county a true repcrt for any current year of the fees lawfully 
earned by the office, and entered in the books, becomes barred 
in four years from the time such report should have been made. 
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A county judge is allowed by statute $1.50 for issuing a marriage 
license and performing all the duties in relation thereto. 


A county cannot recover from a county judge fees not pro- 
vided by statute or fees charged by him in excess of those fixed 
by law. 


A county judge cannot be held liable for fees earned but not vol- 
lected by him, unless such judge wilfully neglects to,charge and 
collect suco fees, witn the intent to evaue the law. 


Where fees earned by a county judge do not aggregate the niaxi- 
mum amount allowed by law for his annuait compensation nt? 
may retain enough out of any excess of fees received by him 
during any subsequent year of the term to make up such de 
ficiency. 


A, Leavens, Esq., County Attorney of Seward County, 
Seward, Neb. 

Duar Sire: You submitted to this department several 
questions on the 27th instant, and requested an opinion 
thereon. I have the honor to reply thereto as follows: 

“1. When does the statute bar an action against a county judge 


to compel him to account to the county for fees lawfully earned by 
the office and entered in the books?” 


County judges are required by law to keep fee books in 
which shall be entered the fees of the office, and to report the 
same to the county board. Our supreme court has held 
that the right of action to enforce the duty of making a true 
report for any current year becomes barred in four years 
from the time such report should have been made. (State 
v. Boyd, 49 Neb. 302.) It has also been held that a cause 
of action accrues in favor of the county against an officer 
for failure to pay over to his successor moneys in his hands 
belonging to the county immediately upon the expiration of 
his term of office, and that such cause of action becomes 
barred unless commenced within four years of that time. 
(State v. King, 34 Neb. 196; State v. School District, 30 
Neb. ; State v. Boyd, 49 Neb. 303.) 


“9. What fees may a county judge legally charge for issuing 
a marriage license and performing all duties in relation thereto?” 
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The statute provides a fee of one dollar and fifty cents 
for issuing a marriage license, administering the oath and 
recording the certificate. No further fee is provided for 
making a record in relation thereto and if further duties 
are required the same must be performed gratuitously. 
(Nuckolls v. Peebler, 65 Neb. 356.) 


“3. When a county judge receives money for performing services 
for which no compensation is provided, or in excess of that fixed by 
law, can the county recover from him sucn unauthorized or excess 
fees?” 


Our supreme court has held that a county cannot recover 
from a county judge fees not provided for by statute, such 
as fees for the performance of marriage ceremonies. (Vin- 
sonhaler v, Douglas County, 118 N. W. 1058.) I think it 
also follows that a county cannot recover from an officer 
fees charged by him in excess of those fixed by law. 


“4. Is a county judge liable to the county for fees earned by the 
office but not collected?” 


The last case cited is authority for the proposition that 
a county judge cannot be held for fees earned but not col- 
lected unless such judge wilfully or intentionally omits to 
charge the fees provided by law or wilfully or intentionally 
neglects to collect such fees, with intent to evade the provi- 
sions of law. 


“5. When the fees of one year are insufficient to pay the coun- 
ty judge the full amount allowed him by law, may he retain fees 
earned in a subsequent year and apply the same on the previous 
year?” 


Yes. This department has recently held that if an offi- 
‘cer ‘‘does not earn or take in during any year of his term 
a sufficient amount in fees to pay the maximum amount 
of compensation allowed him by law, he may retain enough 
out of any excess of fees received by him during any sub- 
sequent year of the term to make up such deficiency.’’ 
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(Opinions of Attorney General 1907-1908, p. 3; 23 Am, & 
Eng. Enecy, Law, 387.) 
Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
November 30, 1909. 


Liquor LiceNse—CHALLENGE or Vaviprry—SaLe Penpine 
Harine. 


Where the validity of a liquor license is challenged and te licensee 
sells liquors thereunder during the forty days allowed in which 
to file motion for a rehearing, he does so at his peril. 


Pending the filing of a motion for rehearing in a litigation involving 
the validity of a liquor license, the village board is not required 
to order the saloon of the licensee closed. 


George E. French, Esq., County Attorney of Lincoln Coun- 
ty, North Platte, Neb. 

Dear Str: Your letter of December 22, in relation to the 
ease of McCullough v. White, duly received. You submit 
the following questions and request the opinion of this de- 
partment thereon: 

“Is a party, whose license was canceled, liable to prosecution for 


sales of liquor during the forty days allowed in which to file metion 
for rehearing?” 


A person engaged in the sale of intxoicating liquors, 
which are prohibited by law, must know that the license he 
has for selling same is valid. He acts at his peril in sell- 
ing liquors under a license, the validity of which is chal- 
lenged. Should sales be made under a void license, it 
would be the same as sales made under no license at all. 
Of course, should the license be declared to be valid upon 
rehearing, which might be granted upon the motion filed 
within the forty days, thén, of course, the sales would 
have been authorized provided they were otherwise legal. 


“Are the members of the board of a village and other officers of 
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a viliage liable tor allowing said ssloon to run pending the filing of 
motion for rehearing?” 


I do not grasp the full meaning of the expression ‘‘are the 
members of a board liable.’’ I suppose what you mean by 
this is, whether they would be under obligation to cancel 
this license and order his saloon closed pending this ap- 
plication. I presume the board has little, if anything, 
now to do with this question, since it has gotten into the 
court, so far as the cancellation of the license is concerned. 
If the supreme court adheres to its decision that this li- 
eense is illegal and is canceled, it practically ends the 
controversy over this license. It is probable that the vil- 
lage board would not be open to censure for any conduct 
of inaction on its part until after the mandate of the su- 
preme court has issued canceling the license, even though 
action on its part might be necessary to be taken by it 
afterwards. 

Very respectfully, W. T. Tuompson, 

December 27, 1909. Attorney General. 


County Crerk—Sauary or Deputy. 


‘The county clerk of a county having a population of 18,000 cannot, 
without action by the county board authorizing same, retain 
$1,000 for the salary of his deputy. 6 

F. A, Anderson, Esq., County Attorney of Phelps County, 

Holdrege, Neb. 

Dear Sir: I am in receipt of your letter of January 3, 
submitting the following proposition and requesting an 
opinion thereon: 

“Assuming that for a county whose population does not exceed 
18,000, the fees of the office of county clerk amount to $2500 or 
more, may the county clerk, without any action by the county board, 


retain $1,000 for deputy’s salary, or could that amount be retained 
even against the adverse action of the county board?” 


This calls for a construction of the provisions of sec- 
tion 9476, Cobbey’s Annotated Statutes of 1909. The in- 
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tent of the legislature in this act is involved in an unneces- 
sary amount of verbiage, but I think an intent may be 
ascertained with reasonable certainty in a case such as 
you submit. The first part of the last paragraph of said 
section 9476 contains this provision: 

“Provided further that if the duties of any of the officers above 
named, in any county having a population of not more than 18,000 
inhabitants, shall be such as to require one or more assistants or 
deputies, then such otficer may retain any amount necessary to pay 


for such assistants or deputies not exceeding the sum of $1,000 per 
year for each of such deputies or assistants.” 


The last clause, however, of said section contains the 
following qualifying provisions: 

“And the county board shall in all cases prescribe the number, the 
compensation and the time of employment of all deputies, clerks or 
assistants which the officers above mentioned shall have in addition 


to or other than those deputies, clerks and assistants which are herein 
expressly specified and provided for.” 


This leads me to the conelusion that the county clerk 
may not in the case stated, without any action authoriz- 
ing the same by the county board, retain $1,000 for the 
salary of a deputy. 

; Very respectfully, W. T. THompson, 

January 6, 1910. Attorney General, 


Taxarion—EMercency Bripce Levy—Taxpayer’s ATTORNEY 
Frr—Cuiam Against County, 


The county board has authority to make a levy of one mill as a 
special emergency bridge levy, provided the total levies made 
ao not exceed the constitutional imitations for county levies. 


Members of the county board that make a one mill levy as a special 
emergency bridge levy are not personally liable therefor, 


Taxes paid under protest on a one mill levy made by the county 
board as a special emergency bridge levy should not be refunded. 


Where a taxpayer employs an attorney to represent him in the 
allowance of a claim for building bridges, a claim against the 
county by such taxpayer for attorney fees should be rejected as 
constituting no valid claim. 
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R. H. Mathews, Esq., County Attorney of Sherman County, 
Loup City, Neb. 

Dear Sir: I am in receipt of your letter of January 8, 
wherein you say that under section 6213x1, Cobbey’s Anno- 
tated Statutes of 1909, the county board made a levy of 
one mill ‘‘as a special emergeney bridge levy,’’ but that 
there was no estimate made for this levy at the January 
1909 meeting of the county board; that the act under 
which the levy was made did not take effect until July 
2, 1909, but that while the county board at its January 
1909 meeting made no estimate for a special emergency 
bridge levy it did make an estimate for $15,000 for bridge 
purposes; and that the combined levies for bridge pur- 
poses, including the special emergency bridge levy, 
would not equal or exceed the $15,000 estimate made by 
the county board for bridge purposes at the January 
1909 meeting. You submit the following questions: 

“1. Is this levy legal?” 

“2. Are the members of the county board personally liable for 


making the same?” 
“3. Should the amount of tax paid under protest be refunded?” 


Section 6213x1, to which you refer, was an act passed 
by the legislature of 1909. It appears to be an act inde- 
pendent in itself, is not amendatory of any other act, and 
purports to repeal no other act. or section of the statute. 
It is also an act that is calculated to meet emergencies 
that may arise for the reparation or reconstruction of 
bridges. While its terms are apparently antagonistic and 
repugnant to the provisions found in section 4443, Cob- 
bey’s Annotated Statutes of 1909, with reference to the 
power of the board in making estimates, yet I am of the 
opinion that the courts would sustain this statute and 
construe the same as being in pari materia or supple- 
mental to the apparently repugnant provision found in 
the section of the statute defining the duty of county 
boards. g 

I am, therefore, of the opinion that the county board 
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had the authority to make this levy of one mill, pro- 
vided the total levies made did not exceed the constitu- 
tional limitation for county levies. Even though the act 
of the legislature of 1909, embodying section 6213x1, may 
be declared unconstitutional, I am still of the opinion that 
the levy may be sustained on the ground that it was within 
the estimate fixed by the county board for bridge pur- 
poses at its January 1909 meeting. My conclusion, there- 
fore, is (1) that the levy is legal, (2) that the members 
of the county board are not personally liable for making 
the same, and (3) that the taxes paid under protest ought 
not to be refunded. 

You submit the further proposition that a taxpayer 
appealed from the allowance of a claim for building 
bridges and defeated the same; that he employed his own 
attorney and has now filed a claim for $50 for the attor- 
ney fees he paid; that you, as county attorney, assisted 
in prosecuting the appeal; and that neither yourself nor 
the county board asked that counsel be retained. You 
ask my opinion on the following question: 

“Is the county board in duty bound to allow this claim of $50 for 
attorney fees?” 


I know of no law that would authorize the county board 
to allow this claim, and am of the opinion that the claim 
should be rejected as constituting no valid claim against 
the county. 

Very respectfully, W. T. THomreson, 

January 13, 1910. Attorney General. 


Reerster or Deeps—F Ess. 


A register of deeds has no valid claim against the county for the 
excess of fees paid by him into the county treasury, in order to 
reimburse him for moneys paid out during preceding years of his 
term. 


Amos E. Gantt, Esq., County Attorney of Richardson Coun- 
ty, Falls City, Neb. 
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Dear Str: I have yours of the 12th instant, in which 
you state that the register of deeds in your county paid 
out in the year 1906 the sum of $276.45, in excess of the 
income of the office for that year; that this amount so 
paid out included his salary of $1,500 and clerk hire of 
#320; that in the year 1907 he paid out $76.35 in excess 
of the receipts of the office for that year; that in the year 
1908 he paid out an amount exactly equal to the receipts 
cf the office; and that in the year 1909 the income of the 
office for that year was $91.40 in excess of his salary and 
eierk hire, and that he paid this excess into the county 
treasury. In substance your question is: 

Has the register of deeds, under these circumstances, a fair and 


just claim against the county for the excess of $91.40 which he 
paid into the treasury in the year 1909? 


' Veretofore this department held that where the fees 
earned by a county judge did not aggregate the maximum 
amount allowed by law for his annual compensation he may. 
to the extent of the deficiency, retain fees collected by him 
or earned by his predecessor whose salary was paid in full. 
(Report & Opinions of Attorney General 1907-1908, p. 3. 
In an opinion dated April 14, 1909, this department held 
that a clerk of the district court who does not earn ot 
jake in during any year of his term a sufficient amount of 
fees to pay the maximum amount of compensation allowed 
liim by law may retain enough out of any excess of fees 
received by him during any subsequent year of the term 
to make up such deficiency. 

These opinions would seem to be decisive of the ques- 
tion submitted by you and would seem to call for an af- 
firmative answer thereto. I would have no hesitancy in 
so holding if it were not for the fact that the statute gov- 
erning the compensation of register of deeds is worded 
in such a way as not to permit of a similar constructior 
applied to the statutes governing compensation of county 
judges and clerks of the district courts. I dislike to have 
one rule for one class of county officers and a differeut 
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rule for another class, but I am compelled to make thie 
distinction on the statute as I find it. 

Section 9593, Cobbey’s Annotated Statutes of 1909, in 
prescribing the duties and fees of the office of register of 
deeds, also provides as follows: 

“And each register of deeds whose fees in the aggregate exceed 
the sum of Fifteen Hundred ($1,500) Dollars in any one year 
after the payment of the necessary deputy and clerk hire, shall pay 
such excess into the treasury of the county in which he holds his 
office.” 

From this it seems plain the legislature intended that 
the excess in any one year should be paid into the treas- 
ury. This was the course pursued by the register of deeds 
referred to by you, and his action in that respect was in 
strict compliance with the law. 

I, therefore, conclude that the register of deeds of your 
county would have no valid claim against the county for 
the excess paid by him into the county treasury in the 
year 1909. is 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
January 15, 1910. ° 


Precinct AssEssoR—J USTICE OF THE PEACE. 


The offices of precinct assessor and justice of the peace should not be 
held by the same person at the same time. 
T. D. Meese, Esq., County Attorney of Wheeler County, 
Bartlett, Neb. 

Dear Sim: I have yours of the 13th instant, in which you 
submit the following question and request the opinion of 
this department thereon: 

“Can one who is holding the office of precinct assessor also legally 
hold the office of justice of the peace?” 

The general rule is well settled that one person cannot 
hold two offices, the duties of which are incompatible, and 
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conversely where the duties are not inconsistent one per- 
son may hold two offices. The office of justice of the peace 
is a constitutional office, and, under section 1, article 2, 
constitution, belongs to the judicial department of the 
state government. Said section of the constitution pro- 
vides as follows: 

“The powers of the government of this state are divided into 
three distinct departments, the legislative, executive and judicial, 
and no person or collection of persons being one of these departments, 
shall exercise any power properly belonging to either of the others, 
except as hereinafter expressly directed or permitted.” 


The office of precinct assessor is in the nature of an execu- 
tive office, and there is respectable authority supporting 
the contention that for one person to hold a judicial and an 
executive office at the same time would be a violation of 
the above quoted constitutional provision. (State v. Hutt, 
2 Ark. 282; State v. Curran, 10 Ark. 142.) Considering the 
actual duties of the two offices in counties not under town- 
ship organization I fail to see wherein there would be any 
serious conflict between them, but it will be observed that 
in counties under township organization the town assessor 
and justice of the peace, together with the town clerk, con- 
stitute the town board. (Compiled Statutes of 1909, ch. 
18, art. 4, sec. 19.) For this reason and the one mentioned 
above I think it would be unwise, and productive of more 
or less confusion, to establish the precedent of permitting 
a precinct assessor to also hold the office of justice of the 
peace. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martix, Deputy Atty. General. 
January 15, 1910. 


Division or Townsurp—AssEssors. 


Where, after a genéral election at which an assessor is elected for 
the township, such township is divided into two by the action of the 
county board, the assessor elect is assessor for that township in 
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which he resides and the county board should appoint an assessor 
for the other township. 


Amos E. Gantt, Esq., County Attorney of Richardson Coun- 
ty, Falls City, Neb. 

Dear Sir: Your letter of January 15 received, wherein 
you state that at the general election in your county a man 
was duly elected as township assessor for Muddy town- 
ship and has qualified for that office; that after his election 
the county board divided Muddy township into two town- 
ships, East Muddy township and West Muddy township; 
that the person elected at the general election now lives in 
that part constituting West Muddy township; that Jan- 
nary 10 was the time set for the two townships to com- 
mence as separate municipal corporations; that no assessor 
has been appointed by the county board for Hast Muddy 
township; and that it was suggested, if lawful and proper, 
the assessor elected before the division would act now as 
assessor for both townships. You submit the question as 
to whether this could lawfully be done. 

Section 20, revenue law, as it now ex 
follows: 


provides as 


“That at the general election in 1909 and every two years there- 
after there shall be elected in each precinct, ward or township, one 
precinct assessor whose term of office shall be for two years, and 
who shall not be eligible to hold two terms in succession.” 


By section 9, revenue law, it is provided as follows: 


“The words ‘township’ and ‘precinct’ shall each include the other 
and shall also include ‘towns’ in counties under townsnip organiza- 
tion. The phrase ‘precinct assessor’ shall include also ‘city assessor,’ 
‘district assessor’ and ‘township assessor.’ ”’ 


By section 20, revenue law, it is further provided as fol- 
lows: 


“Any vacancy occurring in the office of precinct assessor, from 
any cause, shall be filled by appointment by the county assessor and 
the county board in a regular or special session.” 


From the foregoing I am of the opinion that each of 
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these townships is entitled to an assessor, and that the one 
that is not now provided with an assessor is entitled to 
have one appointed by the county board, as provided by 
section 20. While I am not prepared to say that, should 
the one elected act for both townships, the assessment 
would be illegal, yet I think the safer course to pursue and 
the one which is really demanded by the statutes as they 
now exist would be to appoint an assessor for the town- 
ship not already provided with one. 
Very respectfully, W. T. THompson, 
January 17, 1910. Attorney General. 


Justice of THE Peace—Fittine VAcANCIEs. 


In a city with a population of about 3,000 which is in a county under 
township organization, a vacancy occurring in the office of justice 
of the peace should be filled by the mayor and city council. 


N. 2. Gadd, Esq., County Attorney vf Custer County, 
Broken Bow, Neb. 

Dear Sir: I have yours of the 14th instant, in which 
you state that your county is under township organiza- 
tion, that your city has a population of about 3,000, and 
that in your city there is a vacancy in the office of jus- 
tice of the peace. In substance, your question is as fol- 
lows: 

What body has power to fill the vacancy in the office of justice 
of the peace? 


During the incumbency of Attorney General Prout this 
department held that a town board in a county under town- 
ship organization was the proper body to fill a vacaney in 
the office of justice of the peace. In this opinion it was 
said: 

“Though the jurisdiction of a justice of the peace is co-extensive 
with the territorial limits of his county, I am of the opinion that in 


respect to his election and appointment, he is a township officer within 
the meaning of the section cited, and that therefore a vacancy in that 
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office in a county under township organization should be filled by the 
township board.” (Report & Opinions of Attorney General, 1901- 
1902, p. 75.) 


He said he was confirmed in his views by the ruling of 
the supreme court in State v, Taylor, 26 Neb. 580, and State 
v. Plambeck, 36 Neb. 401. Of course, this ruling would be 
decisive of your question if it related solely to the filling 
of vacancies in the office of justice of the peace in a town- 
ship properly so-called, but the law under which your city 
is entitled to two justices of the peace contemplates their 
election within the boundaries of the city. 

I take it that your city and certain territory outside 
thereof constitute the township proper. In some localities 
the authorities permit all the electors within the township 
proper, including the city, to vote for the justices of the 
peace. This, however, does not comply with the strict let- 
ter of the law. At one time when the law provided for 
the election of justices of the peace in each ward of cities 
of the second class, I think such officers were considered 
precinct officers, and the county board would be the proper 
party to fill the vacancies by appointment, but under the 
law applicable to your city, as it now exists, I think you 
are right in holding that justices of the peace are city offi- 
cers and that vacancies occurring in such offices shouid be 
filled by the mayor and council of the city. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martiy, Deputy Atty. General. 
January 18, 1910. 


Covurt-Hovuse—Reparrs. 


Where a court-house is totally destroyed so that no part thereof re- 
mains in existence upon which repairs might be made, the ques- 
tion of levying a tax, issuing bonds or expending the public funds 
for the building thereof should be first submitted to a vote of the 


people. 
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N. T. Gadd, Esq., County Attorney of Custer County, 
Broken Bow, Neb. 

Dear Str: I have yours of the 15th instant, in which you 
state that the court-house in your county, together with the 
furniture therein, has been destroyed by fire, but that the 
foundation remains intact. Your question is: 

“Has the county board the right to rebuild or reconstruct this 


building to its former condition, without submitting the proposition 
to a vote of the people?” 


Section 2388, Compiled Statutes of 1909, authorizes the 
county board to erect or otherwise provide a suitable 
court-house, jail and other necessary county buildings, and 
for that purpose to borrow money and to issue bonds of 
the county to pay the same. This portion of the section 
contemplates the erection of an entirely new court-house. 
This section also authorizes the county board to keep the 
said buildings in repair. 

The question submitted by you involves the determina- 
tion as to what is to be considered the proper meaning of 
the word ‘“‘repair,’’ as used in this section. I do not tumk 
it can be interpreted to mean the ‘power to rebuild or re- 
construct an entirely new edifice. The word ‘‘repair’’ im- 
plies the existence of a thing to be repaired. The author- 
ities pretty generally hold that ‘‘repair’’ means to mend, 
to restore to a sound state, after decay, injury, dilapida- 
tion or partial destruction. If it can be said that noth- 
ing remains of the court-house but a portion or the whole 
of the foundation, I think it would be a strained construec- 
tion of the word ‘‘repair’’ to hold that it implies the power 
‘to reconstruct or rebuild an entirely new edifice, although 
the county board followed precisely the plan of the orig- 
inal. 

If, however, there is enough of the original structure re- 
maining so that mechanics skilled in the construction of 
buildings would deem the portions remaining of substan- 
tial value and use in reconstruction, in such case power is 
conferred by this language upon the county board to pro- 
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ceed, without direct authority from the people. You are 
on the ground and are better able to determine the question 
as to whether or not this would be a subject for repairs, 
and hence your advice on that question would be better 
than one who has not seen what remains of the original 
structure. 

In the case of Colfax County v. Butler County, 120 N. W. 
444, the court said: 


“It is shown by the proof that less than $300 worth of material of 
the old bridge was used by Colfax county in the construction of the 
new bridge (costing $23,000) and it is fairly inferable from the 
record that such old material was so used for the purpose of making 
the work appear to be ‘a repair job’ rather than new work.” 


In the above case the court held that the word ‘‘repair’’ 
as used in section 6417, Cobbey’s Annotated Statutes of 
1907, relating to contracts between counties for repair of 
bridges, was used in its ordinary sense. 


“ ‘Repair’ means to mend, add to, or make over, and differs from 
‘reconstruct,’ which means to construct again or rebuild; so that, 
where a sidewalk was reconstructed rather than repaired, and such 
reconstruction, under a notice to the owner to repair or that the same 
shall be repaired by ‘the city, does not authorize the city to recover 
for such reconstruction.” ( Harraher v. City of Keokuk, 82 N. W.- 
773.) (See also Western Paving and Supply Oo. v. Citizens Street Railway 
Co., 26 N. E. 188.) 


I, therefore, conclude that if the court-house, in the true 
sense of the word, was only partially destroved the board 
would have a right to expend the public funds in repairing 
the same, without a vote of the people. On the other hand, 
if the court-house was totally destroyed so that no’ part 
thereof remained in existence, upon which repairs might he 
made, I think the question of levying a tax, the issuance 
of bonds, or the expending of the public funds for the build- 
ing thereof should first be submitted to the people in the 
manner provided by law. As heretofore suggested, I am in- 
clined to let your advice in the premises be the guide to 
your county board, for the reason you are on the ground 
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and can determine the question of whether or not this work 
would come under the head of ‘‘repair.’’ 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
January 18, 191¢. 


Omana Ixprans—ALLOTMENTS—T'AxaTION, 


The Omaha Indians holding trust patents on real estate have not the 
right to demand and judicially secure fee simple patents to such 
allotments before the expiration of the ten years’ extension made 
to the trust period, in the absence of a further executive order or 
act of Congress. 


The granting of allotments to the Omaha Indians, under the acts of 
Congress, does not constitute a contract between the Omaha 
allottees and the United States to the extent of being inviolable 
by subsequent act of Congress. 


The period on trust patents on real estate may be extended by the 
President of the United States by executive order. 


The state of Nebraska and Thurston county have not the right to 
assess and tax the Omaha Indian lands held in trust and the trust 
funds until the restrictions on alienation have been removed hy 
act of Congress or by the executive department. 


Howard Saxton, Esq., County Attorney of Thurston Coun- 
ty, Pender, Neb. 
Dear Str: I am in receipt of your letter of January 14, 
submitting the following propositions and requesting the 
opinion of this department thereon: 


“1. Do the Omaha Indians holding such trust patents on real 
estate have a right to demand and judicially secure their fee simple 
patents to such allotments?” 

“2. Did the granting of the allotments to the Omaha Indians under 
the acts of Congress constitute a contract between the Omaha allottees 
and the United States, in which the State of Nebraska and Thurston 
county have a present or prospective interest, and if so, could Con- 
gress, by its subsequent acts, impair the obligations of that contract?” 

“3. Was there lawful authority for the extension of such trust 
period by executive order?” 

“4, Has the State of Nebraska and Thurston county now a right 
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to assess and tax the Omaha Indian lands and trust fund above re- 
ferred to for 1910, and do you advise such assessment and taxation?” 

“5. In case such assessment and taxation were attempted by the 
proper officials of Thurston county, and injunction or other proceed- 
ings were instituted against them, would you appear in behalf of the 
State of Nebraska and Thurston county and seek to uphold such 
assessment and taxation?” 


I find that on August 7, 1882, an act of Congress was ap- 
proved, which provided for allotment in severalty of the 
lands of the Omaha Indian Reservation in Nebraska to the 
members of that tribe of Indians. (22 Statutes at Large, 
341, 342, 343.) It appears that, under the provisions of 
said act, allotments were made by the approval of the allot- 
ment schedule dated July 10, 1884, that trust patents of 
allotment were issued under the date of December 29, 1884, 
to 140,000 acres of land in Thurston county, that the indi- 
vidual allottees entered into the immediate posse: 
thereof, and that they have ever since retained posse: 
of such individual allotments. 

It is provided by said act of Congress as follows: 


“Sec. 6. That upon the approval of the allotments provided for in 
the preceding section by the Secretary of the Interior, he shall cause 
patents to issue therefor in the name of the allottecs, which patents 
shall be of the legal effect and declare that the United States does 
and will hold the land thus allotted for the period of twenty-five years 
in trust for the sole use and benefit of the Indians to whom such 
allotment shall have been made, or in case of his decease, of his heirs 
according to the laws of the State of Nebraska, and that at the expira- 
tion of said period the United States will convey the same by patent 
to said Indian or his heirs as aforesaid, in fee discharged of said trust 
and free of all charges or incumbrance whatsoever. And if any con- 
veyance shall be made of the lands set apart and allotted as herein 
provided, or any contract made touching the same before the expira- 
tion of the time above mentioned, such conveyance or contract shall 
be absolutely null and void; Provided, That the law of descent and 
partition in force in the said state shall apply thereto after patents 
therefor have been executed and delivered. 

“Sec. 7. That upon the completion of said allotments and the pat- 
enting of the lands to said allottees, each and every member of said 
tribe of Indians shall have the benefit of and be subject to the laws, 
both civil and criminal, of the state of Nebraska; and said state shall 
not pass or enforce any law denying any Indian of said tribe the equal 
protection of the law.” (22 Statutes at Large, 341, 342, 343.) 
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I find that it is provided by the act of Congress of June 
21, 1906, as follows: 


“That prior to the expiration of the trust period of any Indian 
allottee to whom a trust or other patent containing restrictions upon 
alienation has been or shall be issued under any law or treaty, the 
President may, in his discretion, continue such restrictions on aliena- 
tion for such period as he may deem best; Provided however, that 
this shall not apply to the lands in the Indian Territory.. (34 Stat- 
utes at Large, 326.) y 


It appears that the Secretary of the Interior in June, 
1909, made an order to the effect that the trust period 
over the Omaha Indian lands, above referred to, would 
expire July 10, 1909, and by an executive order, dated July 
5, 1909, it was attempted to extend the trust period over 
these lands for a period of ten years from July 10, 1909. 

You say there are several hundred thousand dollars held 
by the United States under trust, which is the proceeds of 
sale of inherited Indian lands. and over which the govern- 
ment exerdises the same trust and control as it claims to 
exercise over the lands above referred to. 


To reach a correct conclusion regarding these questions it 
is necessary to determine, if possible, what rights the In- 
dians secured under and by virtue of the trust patents 
under date of December 29, 1884. Happily this question 
was before the court in case of United States v. Rickert, 
188 U. S. 432. Justice Harlan, delivering the opinion of 
the court, said as follows: 


“What interest, if any, did the Indian allottes acquire in the 
land allotted to him? That question is answered by the fifth sec- 
tion of the allotment act, which provides: ‘That upon the approval 

, of the allotments provided for in this act by the Secretary of the 
Interior, he shall cause patents to issue therefor in the name of the 
allottees, which patents shall be of the legal effect, and declare 
that the United States does and will hold the land thus allotted, for 
the period of twenty-five years, in trust for the sole use and benefit 
of the Indian to whom such allotment shall have been made, or in 
case of his decease, of his heirs according to the laws of the state 
or territory where said land is located, and that at the expiration of 
said period the United States will convey the same by patent to said 
Indian, or his heirs as aforesaid, in fee, discharged of said trust and 
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free of all charge or incumbrance whatsoever; Provided, That the 
President of the United States may in any case in his discretion extend 
the period. And if any conveyance shall be made of the Jands set 
apart and allotted as herein provided, or any contract made touch- 
ing the same, before the expiration of the time above mentioned, 
such conveyance or contract shall be absolutely null and void; 
Provided, That the law of descent and partition in force in the 
state or territory where such lands are situate shall apply thereto 
after patents therefor have been executed and delivered, except as 
herein otherwise provided.’ 24 Stat. 389, sec. 5. 

“The word ‘patent,’ where it is first used in this section, was not 
happily chosen to express the thought which, it is clear, all parts 
of the section being considered, Congress intended to express. The 
‘patents’ here referred to (although that word has various mean- 
ings) were, as the statute plainly imports, nothing more than in- 
struments or memoranda in writing, designed to show that for a 
period of twenty-five years the United States would hold the land 
allotted, in trust for the sole use and benefit of the allottee, or, in 
case of his deatn, of his heirs, and subsequently, at the expiration of 
that period—unless the time was extended by the President—convey, 
the fee, discharged of the trust and free of all charge or incumbrance. 
In other words, the United States retained the legal title, giving the 
Indian allottee a paper or writing, improperly called a patent, show- 
ing that at a particular time in the future, unless it was extended 
by the President, he would be entitled to a regular patent conveying 
the fee. This interpretation of the statute is in harmony with the 
explicit declaration that any conveyance of the land, or any con- 
tract touching the same, while the United States neld the title in 
trust, .should be absolutely null and void. So that the United 
States retained its nold on the land allotted for the period of 
twenty-five years after the allotment, and as much longer as the 
President, in his discrétion, should determine.” 


It is further held in said case, as follows: 


“Tf, as is undoubtedly the case, these lands are held by the 
United States in execution of its plans relating to the Indians—with- 
out any right in the Indians to make contracts in reference to them 
or to do more than to occupy and cultivate them—unitil a regular 
patent conveying the fee was issued to ‘tthe several allottees, it would 
follow that there was no power in the state of South Dakota, for 
state or municipal purposes, to assess and tax the lands in quesiion 
until at least the fee was conveyed to the Indians.” 


It was held by the supreme court of the United States 
in Van Brocklin v. Tennessee, 117 U.S. 151, that property 
of the United States was exempt by the constitution of 
the United States from taxation under the authority of any 
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state. Chief Justice Marshall, in McCulloch v. Maryland, 
4 Wheat. 316, said: 


“That constitution and the laws made in pursuance thereof are 
supreme; they control the constitutions and laws of the respective 
states, and cannot be controlled by them. The people of a state 
give to their government a right of taxing themselves and their prop- 
erty at its discretion. But the means employed by the government 
of the Union are not given by the people of a particular state. but 
by the people of all the states; and being given by all, for the bene- 
fit of all, should be subjected to that government only which be- 
longs to all. All subjects over which the sovereign power of a state 
extends are objects of taxation; but those over which it does not 
extend are, upon the soundest principles, exempt from taxation. The 
sovereignty of a state extends to everything which exists by its own 
authority, or is introduced by its permission; but does not extend to 
those means which are employed by Congress to carry into execution 
powers conferred on that body by the people of the United States.” 


It was further held in United States v. Rickert, supra, 
as follows: 


“To tax these lands is to tax an instrumentality employed by the 
United States for the benefit and control of this dependent race, and 
to accomplish beneficient objects with reference to a race of which 
this court has said that ‘from their very weakness and helplessness, 
so largely due to the course of dealing of tthe federal government 
with them and the treaties in which it has been promised, there 
arises the duty of protection, and with it the power. This has always 
been recognized by the executive and by Congress, and by this 
court, whenever the question has arisen?’ ”’ 


In the case of United States v. Thurston County, 143 
Fed. 287, the question was squarely presented as to whether 
or not the funds arising from a sale of trust lands were im- 
pressed with the trust character that exempted them from 
taxation. It was held by the circuit court of appeals in 
that case that these funds were impressed with the trust 
character and were exempt from taxation. 

The answers to the first four propositions you submit are 
dependent upon the validity of the executive order made 
extending the trust period ten years. The validity of the 
executive order is itself dependent upon the validity ot the 
act of Congress of June 21, 1906, attempting to confer upon 
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the President of the United States the authority to make 
extension of the trust period. If Congress, in the first in- 
stance, had the power—and it will be assumed that it had—- 
to inake the trust period thirty-five instead of twenty-tive 
years, the act of Congress of June 21, 1906, would be con- 
stitutional and valid. The impairment of the obligation of 
contract cannot, in my judgment, be successfully urged 
against an act of Congress. The constitution of the United 
States only denies to the state the authority to enact laws 
impairing the obligation of contracts. The United States 
government is not included within the constitutional prohi- 
bition which prevents states from passing laws impairing 
the obligation of contracts. 

I do not consider that the state of Nebraska and ‘Thurs- 
ton county sustain a contract relation with the federal gov- 
ernment in the premises by this act of Congress as to give 
thera, or either of them, a right to successfully challenge 
the validity of the act of Congress of June 21, 1906, on ihe 
ground that the act of June 21, 1906, or the executive order 
made extending the trust period over these Indian lands 
impair the obligation of contract. 

After due investigation of this subject, the federal stat- 
utes, and the decisions of the supreme court and the eir- 
cuit court of appeals of the United States, I reach the 
following conclusions and make the following answers to 
your inquiries: 

1. The Omaha Indians holding trust patents on real 
estate have not the right to demand and judicially secure 
their fee simple patents to these lands before the expira- 
tion of ten years’ extension made to the trust period, in 
the absence of a further executive order or act of Con- 
press. 

2. That the granting of the allotments to the Omaha 
Indians, under the acts of Congress, does not constitute 
an contract between the Omaha allottees and the United 
States to the extent of being inviolable by subsequent act 
of Congress. 
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8. That there was lawful authority for the extension 
of such trust period by the executive order. 

4. That the state of Nebraska and Thurston county have 
not now the right to assess and tax the Omaha Indian 
lands held in trust and the trust funds referred to for the 
year 1910, that they cannot tax the same until the restrie- 
tions on alienation have been removed by act of Congress 
or by the executive department, and I would not advise 
such assessment and taxation. 

5. That in view of the foregoing conclusions I would 
not feel warranted in undertaking, at the expense of the 
state, to resist litigation to enjoin the collection of taxes 
that might be assessed and levied against the Indian lands 
in controversy. 

Very respectfully, W. T. THomeson, 

January 19, 1910. Attorney General, 


Corporations—InpEBrepNESS—PeR Cent or CapiraL Stock. 


A corporation is not authorized to create an indebtedness in excess 
of 66 2-3 per cent of the aggregate of both its paid up and sub- 
scribed capital stock. 


Nebraska State Railway Commission, Lincoln, Neb. 
GENTLEMEN: I am in receipt of your recent letter, direct- 
ing my attention to section 4120, Cobbey’s Annotated Stat- 
utes of 1909, which provides as follows: 
“The articles of incorporation must fix the highest amount of 
indebtedness or liability to which the corporation shall, at anv one 


time, be subject, which must in no case exceed two-thirds of the 
capital stock.” 


You request my opinion on the following question: 


“Can a corporation, under this statute, be permitted to issue its 
bonds or create an indebtedness in excess of two-thirds of the 
amount of capital stock actually issued?’’ 


Your inquiry involves the meaning of the term ‘‘capital 


stock,’’? as used in this statute. In a large number of 
adjudicated ses relating to the subject of taxation, 
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wherein this term has been judicially defined, it has been 
almost universally held to mean the ‘‘capital’’ or ‘‘assets”’ 
of the corporation. It will be observed, however, that this 
statute is found in the law governing the organization of 
corporations, and should be construed in that light. The 
purpose the legislature had in the enactment of this pro- 
vision was doubtless the protection of members of the 
public in their dealing with them, by restricting corpora- 
tions in their right to contract indebtedness. 


It is a matter of common knowledge that a great many 
corporations are organized with an authorized capital 
stock far in excess of the issued or paid up capital stock. 
We must, therefore, determine, if possible, whether the 
term ‘‘capital stock’’ was to be taken to mean the capital 
of the corporation which might consist of its assets, tan- 
gible and intangible, its issued and paid up capital stock, 
or its authorized capital stock. The members of the pub- 
lic would not get that protection the legislature intended 
to give, were corporations permitted to contract an in- 
debtedness to the extent of two-thirds of its authorized 
eapital stock. The authorized, but unissued or unsub- 
seribed, stock is not an asset of a corporation, and it 
would, therefore, be of no benefit to creditors of a ecorpor- 
ation. 

As hereinbefore suggested, the courts in considering the 
meaning of this term, in connection with the revenue laws, 
have quite uniformly held that it means the entire capital 
or assets of the corporation, and have used and construed 
the term ‘‘capital stock’’ as synonymous with the words 
‘“capital’’ or ‘‘assets.’? I do not think, however, that this 
is the meaning of the term ‘‘capital stock’’ that should be 
given in the connection it is used in the statute above set 
out, but that as here used it has a more restricted mean- 
ing. It is the subscribed and issued capital stock of a cor- 
poration through which it receives its actual capital or 
assets, and this constitutes a trust fund for the security 
and the benefit of creditors. 
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In Sanger v. Upton, 91 U.S. 60, it was held: 


“The capital stock of an incorporated company is a fund set apart 
for the payment of its debts. It is a substitute for the personal 
liability which subsists in private copartnerships. When debts ure 
incurred, a contract arises with the creditors that it shall not be 
withdrawn or applied, otherwise than upon their demand, until such 
demands are satisfied. The creditors have a lien upon it in equity. 
If diverted, they may follow it as far as it can be traced, and sub- 
ject it to the payment of their claims, except as against holders who 
have taken it bona fide tor a valuable consideration and without 
notice. It is publicly pledged to those who deal with the corporation, 
for their security. Unpaid stock is as much a part of this pledge, 
and as much a part of the assets of the company, as the cash which 
has been paid in upon it. Creditors have the same right to look to 
it as to anything else and the same right to insist upon its payment 
as upon the payment of any other debt due to the company.” 


Viewing the term ‘‘capital stock,’’ used in the statute 
under consideration, in the sense that the act was intended 
for the protection of creditors or persons contracting with 
the corporation, it is reasonably certain that it was in- 
tended to mean, and does mean, the capital stock paid in 
or subscribed and not the authorized capital stock. 

In the case of Commonwealth v. Lehigh Avenue Rail- 
way Co., 129 Pa. St. 405, the Lehigh Avenue Railway Com- 
pany, with an authorized capital of $1,000,000, was given 
power to borrow money not exceeding an amount equal to 
‘fone-half of the par value of the capital stock.’’ Only 
ten per cent, or $100,000, of its capital was paid in when it 
resolved to issue its bonds for a loan of $250,000, or two 
and one-half times the amount of its paid in capital stock. 
A bill in equity was filed by the Commonwealth to enjoin 
the issuance of these bonds as contravening section 3 of 
the act of May 7, 1887, and the court held that the words 
“‘par value of the capital stock,’’ used in the incorporat- 
ing act, were to be construed to mean capital stock paid 
up and not authorized capital stock, and sustained the 
judgment of the lower court enjoining the issuance of 
bonds to an amount in excess of $50,000, or one-half the 
paid up capital stock. 

The case of Slater v. Taylor, (Ill.) 89 N. BE. 271, was an 
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action to recover from the defendant the indebtedness of 
a corporation in excess of the amount of its capital stock 
created in violation of the limitation of the statute, which 
provided: 

“If the indebtedness of any stock corporation shall exceed the 
amount of its capital stock, the directors and officers of such cor- 


poration assenting thereto shall be personally liable for such excess 
to the creditors of such corporation.” 


In that ease it was held as follows: 


“The amount of the ‘capital stock’ of a corporation is the amount 
contributed by the shareholders for the prosecution of the business, 
and as the term is used in the revenue act it includes the assets of 
the corporation, and the value of the capital stock depends upon the 
assets and property of the corporation and their amount; but as the 
term is used in Laws 1871-72, p, 300, sec. 16, making the direstors 
and officers of a corporation assenting to an indebtedness exceeding 
the amount of the capital stock liable therefor, it does not include the 
assets of the corporation.” ( Slater vr. Taylor, 89 N, E. 271.) 


In the case of London & Lancashire Fire Ins. Co. 
v. Ludwig, (Ark.) 112 8. W. 194, it was sought to recover 
from the secretary of state an amount paid under pro- 
test for filing the articles of incorporation of a foreign 
insurance company. The act providing for the filing fee 
of such articles of incorporation provided, among other 
things, as follows: 


“That all corporations hereafter incorporated in this state and all 
foreign corporations seeking to do business in this state shall pay into 
the treasury of this siate for the filing of said articles a fee of $25 
where the capital stock is $50,000 or under; $75 where the capital 
stock is over $50,000 and not more than $100,000; and $25 additional 
for each $100,000 of capital stock.” 


The authorized capital stock of the corporation was 
$15,000,000; its paid in eapital stock was $11,400,000; and 
the secretary of state had based his charges and exacted 
his fees on the: basis of the authorized capital stock rather 
than on the paid up capital stock. In construing the term 
‘capital stock,’’ as used in this statute, the court held it 
not to mean the authorized capital stock not subscribed, 
but the paid up capital stock. 
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From the foregoing I am lead to the conclusion, and give 
it as my opinion, that the term ‘‘capital stock,’’ as used in 
this statute, means the subscribed or paid up capital stock 
and not the authorized capital stock, nor the ‘‘capital’’ nor 
gross assets of the corporation, for this may fluctuate as 
the value of the property may fluctuate in which the assets 
of the corporation arising from its stock sales have been 
invested, and that a corporation incorporated under the 
laws of this state may not create an indebtedness in excess 
of 66 2-3 per cent of the aggregate of both its paid up and 
subscribed capital stock. 

Very respectfully, W. T. THompson, 

January 22, 1910. Attorney General. 


HiegHways—Damacres—Rariroap. 


A county cannot take possession and use land as a highway- without 
assessing and paying, or providing for the payment of, damages 
to the land owner. 


A railroad company is entitled to compensatory damages for land 
condemned within its right of way for public use. 


L. H. Blackledge, Esq., County Attorney of Webster Coun- 
ty, Red Cloud, Neb. 

Dear Str: I have yours of the 20th instant, in which 
you submit the following questions and ask for the opin- 
ion of this department thereon: 

“1. Has a land owner the right to compensation from the county 
on account of the establishment of a highway over his premises, it 
the notice provided by section 6070, Cobbey’s Annotated Statutes of 
1909, has been both published and personal service uad upon him, 
and such owner has failed to file his claim for damages within the 
tima limited?” 

“2. What is the measure of damages to a rauroad company upon 
the establishment of a highway across its right of way and tracks?” 


Section 6070 provides for notice of the establishment, 
vacation or alteration of highways. 

Section 6071 provides that no objections or claims for 
damages shall be filed or made after noon of the day fixed 
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for filing the same. If this section stood alone the natural 
inference would be that one who failed to file a 
claim for damages for land taken for a publie high- 
way, particularly when personal service had been 
made upon him, would thereby waive his right te 
such damages. But, in construing this section our vowt 
has invariably construed it with reference to the constitu- 
tional provision of section 21, article 1, which is as fol- 
lows: 


“The property of no person shall be taken or damaged for public 
use without just compensation.” 


The trend of the decisions is to the effect that, regard- 
less of the nature of the service of notice upon the land 
owner, his property cannot be taken by the public and 
used for a public highway, unless he donates or dedicates 
the land to the public, or unless the public has acquired 
a prescriptive right thereto. In the case of Kime v. Cass 
County, 71 Neb. 677, the court said: 


“In this state, the county cannot take possession and use land 
as a highway without assessing and paying or providing for the 
payment of damages to the land owner. This has been established by 
a long course of decisions. Livingston v. Board of County Commis- 
sioners of Johnson County, 42 Neb. 211; Hodges v boaru of Super- 
visors of Seward County, 49 Neb. 666; Probst v. Cass County, 51 Neb. 
736; Lewis v. City of Lincoln, 55 Neb. 1.” 

A rehearing was granted in this case and the former 
judgment was adhered to. In the opinion on rehearing the 
court said: 


“We are of opinion that the spirit, if not the letter, of the consti- 
tution requires that the public seeking to appropriate private property 
to its use should, unless damages nave been waived by some affirma- 
tive and unequivocal act, take steps of its own motion to ascertain 
their amount and secure their payment, and that mere passive acqui- 
escence by an individual in the appropriation of property, unaccom- 
panied by any conduct indicative of affirmative assent tnereto, should 
not, unless continued for the statutory period of limitations, be re- 
garded as a waiver of his rights.” ( Kime v. Cass County, 71 Neb. 
€81.) 


In reply to your second question will say this depart- 
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ment had a similar question before it and the answer 
thereto is contained in the opinion found in Report & 
Opinions of Attorney General 1907-1908, p. 14. Reference 
is there made to the controlling case on this subject, and 
I quote a portion of the syllabus showing the rule as to 
the measure of damages which should be employed in al- 
lowing compensation to a railroad company on account 
of the establishment of a highway across its right of 
way. 

“Under section 110, ¢. 78, of the Compiled Statutes of 1903 (Cob- 
bey’s Ann. St. 1903, sec. 6106), it is the duty of a railroad company 
to make and keep in repair suitable crossings with approaches, not- 
withstanding the highway was laid out after the railroad was built. 
The pupr!c auth rities are required to buil? Unat part of the highway 
within the right of way which they would have been required to 
make had the railroad not been constructed. State ex rel. Lancaster 
County v. Chicago, B. & Q. R. R. Go., 45, N. W. 469, 29 Neb. 412, 
followed and approved. 

“Under the provisions of this section of the statute, a railroad com- 
pany cannot recover damages from a county for tne cost of putting in 
cattle guards, erecting sign posts, building wing fences, planking the 
track, and constructing the necessary approaches at a public crossing. 

“Compensatory damages should be a..owed for the lana taken from 

» the right of way for a public road. 
“Where, in making the proper approaches to the railroaa track, it 
is necessary to grade through all, or nearly all, the width of the right 
* of way on either side of the track, the railroad company should be 
allowed such sum for damages as the county wou.u have been com- 
pelled to expend in grading the public road had the railroad never 
been built.” ( Missouri Pacific Ry. Co. v. Cass County, 76 Neb. 396.) 


Very respectfully, 
W. T. THomeson, Attorney General, 


By Grant G. Marrty, Deputy Atty. General. 
January 24, 1910. 


Inqweritance T'ax—Lren on Reat Estate. 


An action may be maintained in equity to enforce an inheritance tax 
lien against real estate within five years after such tax is due and 
payable, even thougu the title to the real estate has passed to 
subsequent purchasers. 
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or 


M. D. King, Esq., County Attorney of Kearney County, 
Minden, Neb. 

Dear Sir: I am in receipt of your communication of 
January 27, stating that in November 1905 one Jens An- 
derson, a resident of Kearney county, died testate, be- 
queathing to five nieces, residents of Denmark, 240 acres 
of land; that this land was appraised and an inheritance 
tax assessed against each legatee of $20; that the land 
was sold long ago to third parties; that the estate, in due 
time, was settled and the executor discharged; and that 
the inheritance tax was not paid. You inquire what can 
be done in the premises, and whether or not this tax is 
such a lien on real estate as may be enforced by law. 

I find it is provided by section 4 of the act in ques- 
tion that this tax ‘‘shall remain a charge upon such real 
estate until paid.’’ Section 21 of said act provides as 
follows: 


“The lien cf the inheritance tax shall continue until the said tax 
is settled and satisfied; Provided, that said lien shall be limitea to the 
property chargeable therewith; and Provided Further, that all. in- 
heritance taxes shall be sued fer within five years after they are due 
and legally demandable, otherwise they shall be presumed to be paid 
and cease to be a lien as against any purchaser of real estate.” 


In the case of State ex rel. v. Vinsonhaler, 74 Neb. 679, 
it was held that this tax was not a property tax but a tax 
on the right of succession to property by inheritance or 
by will. I do not think this decision goes to the extent 
of holding that it may not be declared by the legisiature 
a lien on real estate. I take it to be within the power 
of the legislature to declare that such a tax may be made 
a lien on real estate. 

From the statutes quoted it is manifest that the legis- 
lature undertook to make this tax a lien on the real 
estate and to make the same enforceable as such lien 
‘against subsequent purchasers, or perhaps, more cor- 
rectly speaking, against the real estate in the hands of 
subsequent purchasers, provided an action is brought to 
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enforce the lien within five years after such tax is due 
and payable. 

Tam of the opinion, therefore, that unless the statute of 
limitation has run against this liability, an action could 
be maintained in equity to foreclose this tax lien against 
the real estate, even though the title to same has passed 
to subsequent purchasers. 

Very respectfully, W. T. THompson, 

January 28, 1910. Attorney General. 


Taxation—Live SrockK—P.ace or ASSESSMENT. 


When the owner of live stock or other personal property connected 
with a farm does not reside thereon, the same shall be listed and 
assessed in the county, township or precinct where the farm is situ- 
ated. 


H. H. Mauck, Esq., County Attorney of Nuckolls County, 
Nelson, Neb. 
Dear Sir: I am in receipt of your letter of January 
31, submitting the following proposition and requesting 
the opinion of this department thereon: 


“G. owns a quarter section of land in Clay county, bordering upon 
the Nuckolls county line, upon which he lives and carries.on the 
business of farming. He also owns a quarter section of land across the 
line in Nuckolls county, upon which he has a married man living, who 
works for him by the month, and who keeps house on the Nuckolls 
county farm. The necessary teams, feed for the same, implements, 
also grain and live stock owned by G. are kept on the Nuckolls county 
farm. In which county should the personal property kept on the Nuck- 
olls county farm be listed for taxation?” 


Section 29, of the revenue law, provides as follows: 


“Personal property, except suc. as is required in this cnapter to be 
listed and assessed otherwise, shall be listed and assessea in the county, 
precinct, township, city, village and school district where the owner 
resides, except that property having a local situs, like grain elevators, 
lumber yards, or any establisued business, shall be listed and assessed 
at the place of such situs.” 


Section 30, of the revenue law, provides as follows: 
“When the owner of live stock or other personal property connected 
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with a farm does not reside thereon, the same shall be listed and as- 
sessed in the county, township or precinct where the farm is situ- 
ated.” 


The foregoing provisions of the revenue law seem to 
cover this subject, and in the light of these provisions 
the question you submit is to be determined. It will be 
seen that, according to the provisions of section 29, an 
exception is made against the assessment of personal prop- 
erty in the county, precinct or township where the owner 
resides of property having a local situs or any established 
business. Such property, it is declared, shall be assessed 
at the place of such situs. 

The situs of the personal property on the Nuckolls county 
farm might, of itself, be considered sufficient to determine 
the place of the assessment of this property, and render 
it assessable in Nuckolls county, independent of any fur- 
ther provision of the revenue law. But, in this case, it 
is not necessary to hinge this question upon the language 
of section 29. Section 30 specifically provides that when 
the owner of live stock or other personal property con- 
nected with the farm does not reside thereon, the same 
shall be listed and assessed in the county, township or pre- 
einct where the farm is situated. The property in ques- 
tion is connected with the Nuckolls county farm and brings 
it within the provisions of the statute which declares 
that such property shall be listed and assessed in the 
county where the farm is situated. The farm being in 
Nuckolls county, that becomes the place where it shall 
be listed and assessed. 


Were this property to be stolen from the Nuckolls 
county farm, it is clear the venue of the offense would be 
in Nuckolls county. In reason the property in that county 
should respond in tax for its police protection which the 
owner receives therefor. All of the police protection and 
benefits which this property receives are furnished and 
provided for by the taxes levied and collected in Nuckolls 
county. 
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I have no doubt whatever, therefore, and give it as my 
unqualified opinion, that the property on the Nuckolls 
county farm is subject to assessment and taxation in 
Nuckolls county and not in Clay county. 

Very respectfully, W. T. Tuompson, 

February 1, 1910. Attorney General. 


Uxtycorporatep Associations—CompLatnt as To Rates. 


An unincorporated association may make a complaint challenging the 
unreasonableness of rates on commodities over which the railway 
commission has jurisdiction. 


Nebraska State Railway Commission, Lincoln, Neb. 
Gentremen: I have yours of the 4th instant, in which 


you ask, in substance, the following question: 

Has an unincorporated association, such as a commercial club, the 
right to make a complaint challenging the unreasonablenéss of cer- 
tain rates on commodities mentioned in the Aldrich act? 


So far as material to this question section 2, chapter 
95, Session Laws. of 1907, commonly known as the Aldrich 
act, is as follows: 


“The state railway commission shall have the, power to hear and 
determine whether or not the freight rate upon any article or articles 
in such schedule or classification of rates is either so high as to be un- 
just to shippers, or so low as to be unremunerative or unjust to any 
common carrier affected thereby, and upon complaint, in writing, of 
any person or corporation affected thereby, particularly specifying the 
article or articles upon which such rates are either too high or too low 
and the facts in connection therewith, said railway commission shall 
set such cause for hearing and upon a trial thereon and a full hearing 
after notice thereof, shall either raise or lower the rate herein fixed 
upon such article or articles to the end that tne same snall be just 
and reasonable to all parties concerned.” 


I have examined the original complaint filed by the 
Omaha Commercial Club before your body, upon which 
your question is founded. I observe it contains the alle- 
gation that the Omaha Commercial Club is duly incor- 
porated. If so, the only question to be determined in con- 
struing this section is whether or not such commercial 
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club has an interest such as is affected by the rates in 
question, and this is true for the reason said section pro- 
vides that any person or corporation may make com- 
plaint. The allegations of the complaint are to the effect 
that the Omaha Commercial Club is composed of a large 
number of persons, companies and corporations whose in- 
terests are directly affected by the rates sought to be 
changed. 

A liberal construction of this section would, in my opin- 
ion, permit even an unincorporated association to make 
the complaint. I do not understand that the provisions of 
the Aldrich act were designed by the legislature to in any 
way restrict or modify any of the provisions of the rail- 
way commission act which prescribed the procedure to be 
followed in presenting matters to the railway commissicn. 
Paragraph a, section 5, chapter 90, Session Laws of 1907, 
commonly known as the railway commission act, is as fol- 
lows: 

“When any railway company, common carrier, or any person in his 
own behalf, or in behalf of any class of persons similarly situated, or 
any firm, corporation or association or any mercantile, agricultural or 
manufacturing society, or any body politic or municipal organization, 
shall make complaint to the railway commission that any rate or rates 
fixea by said commission in said schedule, or in any subsequent revised 
or modified schedule, or the rate charged or published by any railroad 
company, is unreasonably high or low, unjust or discriminitios, the 
board of railway commissioners shall immediately fix a day for nearing 
the same.” 


Section 10 of said act also provides as follows: 


“Any person, firm, corporation or association, or any mercantile, 
agricultural, or manufacturing society, or any body politic or municipal 
organization, complaining of anything done or omitted to be done by 
any railway company or common carrier, subject to the provisions of 
this act, or any of the laws of this state, relative to the control and 
regulation of railway companies or common carriers under which said 
commission has authority to act, may apply to said commission by peti- 
tion, briefly stating the fact, except as to the fixing, establishing and 
regulating of rates and charges for the transportation of freight other- 
wise provided for in said act; whereupon a copy of the complaint shall 
be served upon such railway company or common carrier in the same 
manner as process in civil cases is served, who shall be required to 


290 REPORT OF THE ATTORNEY GENERAL. 


satisfy the complaint, or file a written answer thereto within a reason- 
able time to be fixed by the commission.” 


I take it that these provisions of the law were designed 
by the legislature to provide a procedure by which com- 
plaints might be made and petitions filed by all sorts of 
associations and all kinds of persons. I think the word 
‘tassociation’’ is broad enough to include unincorporated 
bodies, such as commercial clubs. I also think that the 
word ‘‘person’’ includes an unincorporated association, 
and it is well known that the courts, as a general rule, 
have held that it included corporations. 

“The term ‘association’ usually means an unincorporated organization 
composed of a body of men, partaking in its general form and mode of 
procedure of the characteristics of the corporation.” (Knight v. Stev- 
ens, 72 N. Y. Sup. 815.) 

“Under laws 1849, c. 437, the term ‘association’ includes every 
individual doing business alone for some purpose, under the banking 


law.” ( Bank of Havanna v. Wickham (N. Y.) 7 Abb. Prac. 134, 
138.) 


Evidently the legislature used the word ‘‘person’’ in 


the acts referred to in the same sense as that word is used 
in the statutes of the state. Under the trust laws of this 
state the word ‘‘person’’ is deemed to include all corpora- 
tions, associations, combinations or concerns whatsoever. 
(Compiled Statutes of 1909, ch. 91a, art. 2, see. 19.) {Inder 
the Criminal Code of Nebraska whenever any property or 
interest is intended to be protected by a provision of the 
penal law, and the general term ‘‘person’’ is used ‘to 
designate the person whose property is intended to be 
protected, such term includes all public or private corpora- 
tions. (Criminal Code, see. 252.) 

Hence, I conclude that a fair construction of the sec- 
tions of the railway commission act and of the Aldrich 
act would permit an unincorporated association to make 
a complaint challenging the unreasonableness of the rates 
on commodities over which the railway commission. has 
jurisdiction. However, I concede there is ground for de- 
bate on this question, and, in my opinion, it would be 
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preferable to have such complaints made by an individual 
or a corporation directly interested and affected by the 
xates in question. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
February 8, 1910. 


TownsHiep—Division ror Voting Purposes—NuMBER OF 
ASSESSORS. 
A township not having a city or village therein containing a population 
of 1,000, which was divided into two parts for voting purposes, is 


entitled to but one assessor, who should be elected by the people 
of the township at large. 


George J. Marshall, Esq., County Attorney of Franklin 
County, Bloomington, Neb. 

Dear Sm: I am in receipt of your letter of February 
11, stating that Bloomington township is divided into two 
voting precincts; that neither precinct has a population of 
4,000; that at the November election an assessor was elected 
from each precinct; and that the electors of each precinct 
voted for the nominee alone of their precinet. You submit. 
the question as to whether there can be two assessors in 
this township, one from each voting precinct, and if so 
which one of the two assessors shall sit as a member of 
tlie town board. 

In an opinion written to the county attorney of Burt 
eounty, which county is under the commissioner systen,, 
I_took occasion to say, in relation to a matter invelving 
the number of assessors to be eleeted, that I was disposed 
to believe the legislature intended that for every rural 
voting precinct an assessor should be elected, and I so 
recommended. That case, however, was capable of being 
distinguished from the situation in your county, in view 
of the fact that Burt county is under the commissioner 
system and not under township organization. 
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Section 9 of the revenue law provides as follows: 


“The words ‘township’ and ‘precinct’ shall each include the other 
and shall also include ‘towns’ in counties under township organiza- 
tion.” 


Section 20 of the revenue law provides as follows: 


“At the general election in 1909 and every two years thereafter, there 
shall be elected in each precinct, ward or township one precinct assessor 
whose term of office shall be for two years.” 


House Roll 214, passed by the last legislature, amended 
the election law on this subject to read as follows: 

“In the year 1909 and every two years thereafter shall be elected in 
each city and each village having 1,000 inhabitants or over, one city 


assessor, and in cities having a population above 4,000 one additional 
district assessor for each 4,000 inhabitants or major fraction thereof.” 


From the statement contained in your communication 
I take it that Franklin county is under township organiza- 
tion and that Bloomington precinct and East Bloomington 
precinct are subdivisions of one township for voting pur- 
poses. 

Section 19, article 4, chapter AS, Compiled Statutes of 
1909, provides as follows: 

“The town clerk, the town assessor and the justice of the peace who 


shall have received the largest number of votes for that office shall be 
and constitute the town board.” 


If possible these provisions of the law hereinbefore re- 
ferred to should be so construed as to give force and effect 
to each and at the same time harmonize with one another. 
It is impossible to harmonize the provisions of the elec- 
tion law with the provision relative to the composition of 
the town board and hold that'a township can have more 
than one assessor unless it contains a city or village with 
a population sufficient to authorize the election of an as- 
sessor for such city or village. In that case the assessor 
that is provided by statute for a city or village would not 
be the township assessor, within the meaning of the stat- 
ute defining the composition of the town board. 

I am of the opinion, therefore, that this township which 
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was divided into two parts for voting purposes is entitled 
to but one assessor, it not having a city or village therein 
containing a population of 1,000 inhabitants or more; that 
no assessor having been elected for this township at large 
there is a vacancy in the office of township assessor, which 
the county board has the right to declare and fill under 
the provisions of section 20 of the revenue act; and that 
neither of the assessors elected from these voting pre- 
cincts is qualified to serve as a member of the town board, 
(1) because the township is only entitled to one assessor, 
and (2) because neither one of the two was voted for by 
the people of the township at large. 


Very respectfully, » W. T. THompson, 
February 12, 1910. Attorney General. 


Stare Inspector or Oms—Recorps—F Ess. 


The records required to be kept by the state inspector of oils are public 
records, 


The state inspector of oils is by statute required to furnish, on demand, 
certified copies of the records of his office to any person on pay- 
ment of the legal fees therefor. 


There being no specific fee named in the statute for certified copies 
of the records of the office of state inspector of oils, a reason- 
able fee and one commensurate with the cost of making same would 
be legal. i 


Jlon. Arthur F. Mullen, State Inspector of Oils, 
Lincoln, Neb. 


Dear Str: I am in receipt of your communication of 
February 25, submitting the following propositions and 
requesting an opinion thereon: 


1, Are the records and reports referred to in section 8, article 1, 
chapter 64, Compiled Statutes of 1909, public records?” 

“2. Is it the duty of this department to furnish certified copies of 
the reports and records, mentioned in query one, to those who apply 
for same, upon payment of the legal fee therefor?” 

“3. What fee should be collected by this department for making 
<ertified copies of such records?” 
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The section referred to provides as follows: 


“Tt shall be the duty of the state inspector of oils and each deputy 
inspector to keep a correct record of all oils tested and branded by niin, 
which record shall state the date of inspection, the number of packages, 
barrels, casks or cars rejected, the number approved, the manufacturer’s 
brand, the name of the person for whom inspected. If a iiash test has 
been made, the record of the flash test, the specific gravity test, and 
the sum of money received for such inspection; and such records shal 
be open to all persons interested. At the beginning of each month each 
deputy inspector shall forward to the state inspector of oils, a true copy 
of such record with all money received by him for his inspection.’ 
(Compiled Statutes of 1909, ch. 64, art. 1, sec. 8.) 7 


In Keefe v. Donnell, (Me.) 42 Atl. 345, it was held that 
a record is not a public one unless it can be inspected by 
any person interested. The converse of this proposition 
is true, that a record which is open to the inspection of the 
public and is required by law to be kept is a public 
reeord, 

Chapter 74, Compiled Statutes of 1909, provides as fol- 
lows: 

“All citizens of this state, and all other persons interested in 
the examination of the public records, are hereby fully empowered 
and authorized to examine the same, free of charge, during the 
hours the respective offices may be kept open for the ordinary 
transaction of business.” 

In my opinion, this statute gives the records required 
to be kept in your office, according to the provisions of 
section 8, article 1, chapter 64, Compiled Statutes of 1909, 
the character of public records. 

As to the duty of your department to furnish certified 
copies of records, will say that section 409, Civil Code, 
provides as follows: 

“Every officer having the custody of a public record or writing 


is bound to give any person on demand a certified copy thereof, on 
payment of the legal fees therefor.” 


As to the amount of fees you should charge, there ap- 
pears to be no specific fee named in the statute for certi- 
fied copies of the records of your office, but the provision 
of the Civil Code, to which attention has been directed, 
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authorizes the charge of some fee. That fee is the ‘‘legal 
fee therefor.’’ In my judgment, the legal fee in this ease 
would be a reasonable fee and one commensurate with the 
cost of making certified copies. 
Very respectfully, W. T. THompsoy, 
February 25, 1910. Attorney General. 


Taxation—Interest Srricken From Tax List—Banx- 
ropt’s Esrare. 


Where a tax debtor rails in business, and after a long term of years 
he is still without property that can be reached by legal process, 
the county treasurer, upon the order of the county board, would 
be justified in receiving the original tax and in simking the re- 
mainder of said tax from the tax list. 


A trustee in bankruptcy is required to pay all taxes legally due 
and owing by the bankrupt based upon the amount returned by 
the tax debtor and not upon the amount of property that came 
into his hands. 


James A. Clark, Esq., County Attorney of Burt County, 
Tekamah, Neb. ; 

Dear Sin: | have yours of the 24th instant, in which you 
state, in substance, that a citizen of your county, in the 
year 1894, was assessed the sum of $400 as personal taxes; 
that he soon thereafter failed in business; that at the pres- 
ent time he is without means or property which can be 
reached by legal process; and that he has offered to pay 
the original amount of this tax but refuses to pay any 
interest thereon. Your question is: 


“Has the county treasurer the right to receive this $400, and. 
if so, what form of receipt should he give?” 


As a general proposition, county and municipal officers 
have no right to release, discharge or remit any portion 
of taxes assessed or levied against any person for any rea- 
son whatever, but the facts which you recite present a 
peculiar situation. This tax has been standing of record 
for a long term of years. The amount is large. It is pos- 


996 REPORT OF THE ATTORNEY GENERAL. 


sible the county will never be able to realize anything un- 
less the voluntary payment of the original amount levied 
is accepted. There is a provision of law which author- 
izes the county board to strike from the tax list all per- 
sonal taxes which, from any cause, it is impossible to col- 
lect after the expiration of two vears. If, under the facts 
stated by you, the tax debtor should pay the $400 to the 
treasurer and take his receipt for that amount, I think 
your county board would then be justified, under section 
165, article 1, chapter 77, Compiled Statutes of 1909, in 
ordering the county treasurer to strike from the tax list 
the amount of all of this tax remaining unpaid. 

You also state that a citizen of your county returned 
to the assessor for the year 1909, personal. property of 
the value of $2,500; that assessment was made on that 
amount; that in July following said tax debtor took ad- 
vantage of a bankrupt law; that a trustee was appointed, 
who claims to have only received $1,100 worth of prop- 
erty; and that said trustee now refuses to pay more than 
the taxes upon the $1,100 which came into his hands. Your 
question is: 


“Is Burt cornty entitled to the entire tax based on the $2,500 
valuation returned by the tax debtor, and, if so, what procedure 
would you advise?” 


State, county and municipal taxes are liens upon the 
estate of a bankrupt, which take precedence over the 
rights of ordinary creditors. Section 64, bankrupt act 
of 1898, among othér things, provides that the court shall 
order the trustee to pay all taxes legally due and owing 
by the bankrupt to the United States, state, county, dis- 
trict or municipality in advance of the payment of divi- 
dends to creditors, and upon filing the receipts of the 
proper public officers for such payments, he shall be cred- 
ited with the amount thereof. In case any question arises 
as to the amount or legality of such tax, the same shall be 
held and determined by the court. 

It is clearly the duty of the trustee, under this law, to 
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pay the taxes referred to by you upon the amount returned 
by the tax debtor and assessed by the county authorities. 
The trustee has no right to fix the amount of the tax or to 
base it upon the amount of property which came into his 
hands. Whether a tax is ‘‘legally due and owing’’ de- 
pends upon the local Jaw. The general rule is, that a tax 
is ‘‘legally due and owing”’ from the date of assessment, 
although not payable until a later date. (Zn re Flynn, 134 
Fed. 145; New Jersey v. Anderson, 203 U. S. 483.) In case 
the trustee refuses to pay the tax in question, I would sug- 
gest that vou apply to the court for an order requiring him 
to pay the same. 
Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
February 26, 1910. 


Aurens—Damaces Sustarnep Iw Rror. 


The state of Nebraska is not liable to the governments of Austria- 
Hungary, Greece and Turkey for losses sustained by their sub- 
jects in an alleged riot at South Omaha. 

Hon. Ashton C. Shallenberger, Governor of Nebraska, 

Lincoln, Neb. 

Dear Simm: I am in receipt of a communication from 
your department, under date of February 26, enclosing 
copy of claims presented by the governments of Austria- 
Hungary, Greece and Turkey, for losses sustained by their 
subjects in an alleged riot at South Omaha on. February 
24, 1909. These claims for personal injuries and personal 
property amount in the aggregate to $248,418.84. All of 
the communications in relation to these claims appear not 
to be at hand, but from the documents you transmitted T 
understand that the government at Washington has asked 
you for an expression of your views as to the probable 
action of the state of Nebraska in the matter of meeting 
the request of the governments mentioned to indemnify their 
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subjects for losses they claim to have sustained. In your 
communication you request advice as to the proper course 
to pursue in connection with the proposed claims. I take 
it from this you desire advice upon the liability of the state 
of Nebraska to make good these losses by way of an appro- 
priation by the legislature. 

In the first place the large aggregate of these claims is 
enough in itself to excite inquiry, if not suspicion, as 
to its accuracy. It is quite probable that the actual dam- 
age sustained, either to persons or to property, in this so- 
ealled riot, if investigated would appear to be but a small 
per cent of the amount claimed. This, however, has little, if 
anything, to do with your present inquiry. 

I understand from the communications before me that 
when information was brought home to you, of threatened 
mob violence at South Omaha, at the time in question, you 
tendered the service of the militia of the state and that 
this tender was refused. There appears to be nothing in 
the situation that would have required you, as the execu- 
tive officer of the state, to do more than you did en that oe- 
casion. By your conduct in the premises you placed the 
state of Nebraska, as a sovereign beyond the pale of just 
criticism. 

But, were it conceded that the state had committed any 
wrong or negligently suffered any wrong to be committed, 
it would not amount toa tort, because no suit can be brought 
against a sovereign state without its antecedent permission. 
In the treaties made by the government of the United States 
with foreign nations not more is promised by the signatory 
powers than that protection and security are guaranteed by 
each nation to the persons and property of the subjects of 
the other, and that they shall enjoy in this respect the same 
rights and privileges as are, or shall be, granted to the na- 
tives on their submitting themselves to the conditions im- 
posed upon them. I know of no obligation that the federal 
government has entered into with foreign nations which in- 
sures to the citizens of such nations residing in this country 
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greater protection and benefits than are accorded by our 
own government to its own citizens. No one, I think, would 
seriously contend that a resident of South Omaha, and a 
citizen of the state of Nebraska and of the United States, 
would have any just or valid claim against the state of Ne- 
braska for any damage which he might have received to his 
person or his property by reason of the conduct of an unlaw- 
ful combination of men or of a riot. I cannot conceive that 
an alien would have any greater right: There is, in my opin- 
ion, no liability against the sovereign state nor against the 
municipality to which the sovereign may have delegated the 
power, of preserving public peace, tinless the sovereign 
granting or delegating the power has also, by statute, de- 
clared and fixed a liability upon its municipal delegate. 

In the case of City of New Orleans v. Abbagnato, 10 C. 
C. A. 361, it was held: 

“When, by the action of the state, a municipal corporation is 
charged with the preservation of the peace, and empowered to 
appoint police boards and other agencies to that end, the corporation 
pro tanto is charged with governmental functions in the public in- 
terest and for public purposes, and is entitled to the same im- 
munity as the sovereign granting the power for negligence in pre- 
serving the public peace, unless such liability is expressly declared 
by the sovereign. This proposition is so well recognized that not 
a well-considered, adjudicated case can be found in the books where, 
in the absence of an express statute, any municipality has been held 
liable for the neglect of its officers to preserve the peace.”’ 


The case above quoted was an action by the widow of 
Antonio Abbagnato against the city of New Orleans for 
damages for the death of her husband. At the trial the 
jury found for the plaintiff and judgment was entered on 
the verdict. Error was prosecuted to the circuit court of 
appeals, and the judgment was reversed. It was held in 
that case as follows: 

“In the absence of a statute giving a remedy, a city is not liable 
for damages for taking a human life by a mob, although its officers 
may have been negligent in preserving the public peace.” 

In the case of State v. Mayor, et al. of New Orleans, 109 
U. S. 285, it was held as follows: 
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“In giving or withholding remedies of this kind, it is simply a 
question whether the public shall, or shall not, indemnify those 
who sustain losses from the unlawful acts or combinations of indi- 
viduals; and whether it shali, or shall not, do so, is a matter of 
legislative discretion; just as it is whether the public shall, or shall 
not, indemnify those who suffer losses at the hands of a publie enemy, 
or from intestine commotions or rebellion.” 


In this state the legislature has fixed no liability upon 
the city of South Omaha, nor on Douglas county, to make 
good losses or damages sustained by individuals through 
mobs or other unlawful combinations of individuals. 

Secretary Bayard in his note to the Chinese Minister, 
under date of February 18, 1886, touching the liability of 
the federal government for damages claimed to have re- 
sulted from attacks on Chinese subjects in the territory of 
Wyoming in 1885, said: 3 


“The system of government which prevails in the United States, 
and which their public written constitution had made well known 
to the government of China at the time of our entering into treaties 
with that country, creates several departments, distinet in function, 
yet all tending to secure justice and to maintain law and order. 
The question of liability for reparation or indemnity for losses to 
individuals, occurring in any way, must be settled by the judgments 
of the judicial branch, unless the act complained of has been com- 
mitted under official authority in pursuance of governmental orders 
to that end. * * * 

“T am compelled to state most distinctly that I should fail in my 
duty as representing the well-founded principles upon which rests 
the relation of this government;to its citizens, as well as to those 
who are not its citizens and yet are permitted to come and go 
freely within its jurisdiction, did I not deny emphatically all liability 
to indemnify individuals, of whatever race or country, for loss 
growing out of violations of our public law, and declare with equal 
emphasis that just and ample opportunity is given to all who suffer 
wrong and seek reparation through the channels of justice as con- 
ducted by the judicial branch of our government.” 


What is here said with reference to the non-liability of 
the federal government applies, in my judgment, with 
equal force to the state of Nebraska with reference to the 
elaims in controversy made by Greek, Austria-Hungarian 
and Turkish subjects. who claim to have sustained dam- 
ages in the South Omaha riot of 1909. 


OPINIONS. OBL 


=o 


The courts of this country, both state and federal, are 
open and suits may be maintained against parties person- 
ally responsible for any outrages that may have been com- 
mitted resulting in damages to individuals. 

I conclude that the state of Nebraska is in no manner 
responsible to these aliens, nor to the governments of 
which they are citizens, for the damages which they claim 
they have sustained, and that you are justified in denying 
all or any liability on the part of the state therefor. 

Very respectfully, W. T. Tuomrson, 

March 2, 1910. Attorney General. 


ForeiGN CorporatioN—APpointM or New Acent—F Ex. 


A foreign corporation that has complied with the law, appointed an 
agent, paid the fee of $50 and received a certificate from the 
secretary of state is not required to pay an additional fee for 
changing the records in the office of the secretary of state when 
another agent is appointed in lieu of the first one. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 

Dear Sm: Your letter of April 19 received, wherein you 
request the opinion of this department as to whether a 
foreign corporation which has complied with the provis- 
ions of Senate File 321, of the late session of the legislature, 
appointed an agent, paid the fee of $50 and reeeived a 
certificate from your department, can be required to pay 
a similar fee of $50 when it makes known to you that it 
has appointed another agent in lieu of the first one and 
asks to have your records changed so as to show the name 
of the new agent. 

While I am unable to point you to any authority on this 
question I think from a reading of the entire act that it 
cannot consistently be construed to mean that every time a 
foreign corporation may change its agent it is required to 
pay a fee of $50. 

I an, therefore, of the opinion that where knowledge is 
brought home to you by the corporation that it has changed 
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its agent and appointed anotlier in lieu of the first one, you 
would be authorized to make a notation of such change in 
your records but would not be authorized to exact an addi- 
tional fee of $50 therefor. 
Very respectfully, W. T. THomeson, 
April 20,°1910. Attorney General. 


Occupation Tax—Foretcn Corporation. 


A foreign corporation that has no headquarters or property in the 
state of Nebraska, but who sells goods to consumers or dealers in 
this state, the same being shipped from another state to persons 
in this state, is not subject to the corporation occupation tax. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 
Dear Str: [I am in receipt of your communication of 
April 19, stating that a corporation incorporated under the 
laws of the state of Iowa, through agents, solicits orders 
for and sells goods of the corporation to parties in this 
state, but that said corporation has no headquarters nor 
property in this state, and requesting an opinion on the 
question of whether under Senate File 10, of the late 
session of the legislature, this corporation is subject to the 
corporation occupation, tax mentioned in said bill. 

The Senate File referred to by its terms requires all cor- 
porations, both foreign and domestic, that shall do or 
attempt to do business in this state by virtue of their 
charters or certificates of incorporation, to pay an occu- 
pation tax based upon the amount of capital stock. It also 
provides for forfeiture of their charters or right to do busi- 
ness in this state for failure to pay this tax. It further 
declares that any person who exercises any of the powers 
of a corporation which is in default of the payment of the 
tax, or who transacts any business for or on behalf of any 
such corporation, shall be guilty of a misdemeanor and 
upon conviction shall be subject to a fine of not less than 
$100 and not exceeding $1,000; or by imprisonment in the 
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county jail not less than 50 days nor more than 500 days, 
or both such fine and imprisonment. : 

A foreign corporation which has no headquarters, or dis- 
tributing house or place, in the state of Nebraska, but who 
sells goods to consumers or dealers in this state, the same 
being shipped from another state to persons in this state, 
is engaged in interstate commerce. Interstate commerce 
eannot be burdened by state legislation, as the complete 
eontrol of interstate commerce is a power committed to 
the federal congress. Commerce between states includes 
the soliciting of orders and sale of goods in one state by an 
agent acting for a firm or corporation in another state. 
Hence, it has been declared that a statute imposing a 
license on such agents, and a fire for engaging in business 
without the payment of a license fee, is in conflict with the 
commerce clause of the federal constitution and, therefore, 
void. (Robbins v. Taxing District of Shelby County, 120 
U.S. 489.) As stated in the opinion in this case, it is not 
sufficient to urge that this tax is to be imposed alike on 
domestic and foreign corporations without reference to the 
character of the business transacted. In the case of State 
Freight Tax, 15 Wall. (U. S.) 232, it was held: 


“Interstate commerce cannot be taxed at a’l even though the same 
amount of tax should be laid on domesti- :omm*rce or that- which is 
earried on solely within the state.” 


In my judgment a foreign corporation transacting busi- 
ness in the manner suggested in your letter, viz., by taking 
orders through agents or solicitors in this state, filling the 
same and shipping from another state goods to the persons 
making the orders in this state, is carrying on interstate 
commerce that is not in any way to be burdened by the pro- 
visions of Senate File 10, and such’ foreign’ corporation 
transacting business in this way and manner is not liable 
for the oceupation tax therein p»avided. 

Very respectfully, W. T. THompson, 

April 20, 1910. Attorney General. 
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Fruinc Free or <Articues oF IxcorrorarioN—OccuPation 
Tax. 


Fee for filing articles of incorporation should be based on the paid 
up and subscribed capital stock. 


Occupation tax should be based upon the paid up and subscribed 
capital stock. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 

Dear Sir: I am in receipt ofsyour letter of April 19, 
stating you secured an opinion from this d-vartment to 
the effect that you had the right and authority to charge 
a filing fee for articles of incorporation based on the 
authorized capital stock. 

This department, as I am advised, under a law which 
directed you to charge a filing fee based on the authorized 
capital stock of the corporation, furnished an opinion to 
the effect that on the authorized capital stock you should 
base your charges. Since that opinion was rendered, how- 
ever, the law has been amended and the word ‘‘authorized’’ 
was omitted from the amended act. This rendered the 
opinion of no authority under the amended statute which 
omitted the word ‘‘authorized’’? from the term ‘‘capital 
stock,’’ 

You request an opinion now as to whether you should 
base your charges for filing articles of incorporation on the 
authorized stock or the paid up capital stock. The statute 
says you should base your charges on the ‘‘capital stock’’ 
without any other qualifying words. 

In the case of London & Lancashire Fire Ins. Co. v. 
Ludwig (Ark.), 112 S. W. 194, it was sought to recover 
from the secretary of state an amount paid under protest 
for filing the articles of incorporation of a foreign insur- 
ance company. The act providing for the filing fee of such 
articles of incorporation provided, among other things, as 
follows: 

“That all corporations hereafter incorporated in this state and all 


foreign corporations seeking to do business in this state shall pay 
into the treasury of this state for the filing of said articles a fee 
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of $25 where the capital stock is $50,000 or under; $75 where the 
capital stock is over $50,000 and not more than $100,000; and $25 
additional for each $100,000 of capital stock.” 


The authorized capital stock of the corporation was 
$15,000,000; its paid in capital stoek was $11,400,000; and 
the secretary of state had based his charges and exacted 
his fees on the basis of the authorized capital stock rather 
than on the paid up capital stock. In construing the term 
“capital stock,’’ as used in this statute, the court held it 
not to mean the authorized capital stock not subscribed, 
but the paid up capital stock. 

As you will see, this is a case squarely in point, and I am 
inclined to think the holding therein would be the holding 
of the supreme court of this state under our law, which is 
quite similar to the Arkansas statute. Therefore, I am of 
the opinion you would only be warranted in charging a fee 
based upon the paid up and subseribed capital stock. 

You also request my opinion as to whether or not you 
should base the occupation tax upon the authorized capital 
stock of a corporation or on the paid up capital stock. 

Under the law as it now stands, it is my opinion that you 
are only authorized to charge an occupation tax based upon 
the paid up and subseribed capital stock. 

Very respectfully, W. T. THomeson, 

April 20, 1910. Attorney General. 


Cuerk or Disrercr Court—Courr Reporrer. 


A person may at one and the same time hold the offices of clerk of 
district court and court reporter, and receive the emoluments 
therefor. 


Sidney Dodge, Esq., County Attorney of Red Willow 
County, McCook, Neb. 

Dear Str: Ihave your letter of recent date, wherein you 

request the opinion of this department as to whether or 

not one person may at one and the same time hold the 
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office of clerk of the district court and the office of court 
reporter, and receive the emoluments of both offices. 

In this state Iam unable to find any statute that prohibits 
one person from holding both of these offices. We are, 
therefore, remanded to the common law to determine the 
question you submit. At common law there seems to be no 
limit to the number of offices which may be held simulta- 
neously by the same person, provided that none of them are 
incompatible with the others. The question as to when 
two offices are incompatible with each other is not always 
easy of solution. I think the rule laid down in Dillon on 
Municipal Corporations, section 166, note, is perhaps the 
correct one. It is there stated that incompatibility in offices 
exists where the nature and duty of the two offices are such 
as to render it improper, from considerations of public 
policy, for one incumbent to retain both. This incompati- 
bility is an inconsistency between the functions of the two, 
such as judge and clerk of the same court, or an officer who 
presents his personal accounts subject to audit and an 
officer whose duty it is to audit them. Where one office is 
not subordinate to the other, nor the relations of the one 
to the other such as are inconsistent and repugnant, there 
is not that incompatibility which the law declares makes the 
aeceptance of the one is the vaeation of the other. 

In State ex rel. v. Weston, 4 Neb. 243, on a question as to 
whether or not one holding the office of secretary of state 
is eligible to hold the office of adjutant general, it was held: 


“Nor do we see any reason why the person who happens to hold the 
office of secretary of state, may not, at the same time, hold that of 
adjutant general. It is true, that the duties of the two offices are 
entirely dissimilar, but they are in no respect antagonistic, and, so 
long as the incumbent is willing to undertake the performance of 
both, in the absence of a law prohibiting it, we are of the opinion he 
may do so.” 


See also Stale v. Feibleman, 28 Ark. 424; Kennedy v. 
Goergen, 36 Minn. 190; Lewis v. Wall, 70 Ga. 646; Mohan 
wv. Jickson; 52 Ind: 599; Prople v. Greeiic; ES N. Y: 295; 
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Bryan v. Cattell, 15 Ta. 588; Abry v. Gray, 
and United States v. Sanders, 120 U.S. 126. 

I am unable to discover anything in the duties of the 
offices of court reporter and clerk of the district court, as 
defined by statute, that is so repugnant, incompatible or 
inconsistent as to render the duties of the one antagonistic 
to the other to the extent of barring one person of the right 
to hold both offices and receive the compensation therefor. 


58 Kan. 148; 


Very respectfully, W. T. THompson, 
April 21, 1910. Attorney General. 


Boanrp or Epucation—CoMPENSATION OF SECRETARY. 


The secretary of the board of education should be allowed compen- 
sation for clerical service rendered by him to the board. 


Hon. Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb, 

Dear Sir: [have yours of the 16th instant, in which you 
present, for inspection, vouchers numbered 6757, 8681 and 
10785, also one not yet numbered but drawn in favor of 
Luther P. Ludden, secretary, for writing up the records of 
the board of education for a period of seven months at $25 
per month, $175. Your question relates more particularly 
to the latter voucher, and is in substance as follows: 

Is it lawful for Mr. Ludden, as secretary of -this board, or for any 


other officer, to draw compensation for performing the duties set out 
in the voucher? 


The first three vouchers have been allowed and paid, and 
no doubt are submitted to show this department what has 
been the custom of the board of education relating to this 
matter. These vouchers relate to services performed in the 
secretary’s office for the month of December, 1909, and for 
the months of January and February, 1910. They also re- 
late to postage purchased by the secretary for the use of 


93 REPORT OF THE ATTORNEY GENERAL. 


ave 


said board and the business relating to the board, and also 
include items of express, telephone, telegraph, ete. 

You also direct my attention to-the law, which provides 
that the members of the board of education shall elect a 
president and secretary from among their own number, and 
also to that section of the law which says the board of 
education shall receive no compensation for its services 
but shall be reimbursed for actual expenses incurred in 
attending the meetings. 

I think the legislature intended that the members of the 
board of education, as such, should not be permitted to 
receive any compensation, but I do not think the sections 
referred to should be construed as a prohibition against 
the members of the board employing some one to do the 
necessary clerical work of the board and allowing claims 
for items of postage, telephone, telegraph and express. 
There is reason in the position that even though the secre- 
tary of the board, being a member of the board, who is 
denied compensation as such member, would still be en- 
titled to compensation for clerical services performed at 
the request of the board. 

Under the laws of the territory of Oregon a board of 
commissioners, whose. duty it was to erect a penitentiary, 
selected one of their own number as seeretary, and for such 
services allowed him the sum of $250. A suit was brought 
to recover it back. The statute did not provide for his 
compensation. The conrt held that the duties of the secre- 
tary might be performed as effectually by the same person 
as by different persons and that under the agreed state- 
ment of facts the compensation received by him having 
been reasonable he was entitled to retain it as against the 
territory. (Territory v. Norris, 1 Ore. 107.) 

In our own state the Honorable Frank Irvine was ap- 
pointed a commissioner of the supreme court and received 
the same salary as one of the supreme judges. He was also 
employéd by the regents of the University to deliver lec- 
tures before the law department, for which he received a 
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stipulated sum per lecture. The question arose with the 
auditor of public accounts as to whether or not Mr. Irvine 
was entitled to receive the compensation as a law lecturer 
at a time when he was acting as commissioner of the su- 
preme court at a designated annual salary. It was argued 
that the whole of his time should be devoted to the duties 
of commissioner of the supreme court. Our supreme court 
held that neither upon principle nor upon statutory grounds 
was such commissioner properly denied compensation for 
lectures delivered to the law class of the state University, 
since such extra services were not incompatible with his 
duties as commissioner of the supreme court. (Cornell v. 
Irvine, 56 Neb. 657.) 

While neither of these cases is strictly in point, both are 
useful in determining how the courts. would regard similar 
questions. However, I do not regard the question as to 
whether a member of this board may draw salary as secre- 
tary as controlling in the disposition of this matter. To 
me the real question is, has the board of edueation author- 
ity, under the law, to pay the actual and necessary expen 
ving on its work. Tam informed that while 
the vouchers are issued in the name of the secretary, the 
money is used largely in paying for clerical services which 
the legislature evidently never intended should be rendered 
gratuitously. 


incurred in carr 


It must not be forgotten that this board has burdensome 
duties to perform. Under the law all funds appropriated 
for the use and benefit of the normal schools, together with 
the income arising from the lease and sale of endowment 
Jand belonging to said schools, are under the direction and 
control of said board, and all expenditures are made on 
accounts audited and allowed by this board. For the pres- 
ent biennium the appropriations alone for normal schools 
approximate $400,000. A detailed account of the doings 
of the board is required to be kept and a report of all ex- 
penditures made during the year transmitted to the gov- 
ernor. Vouchers for all these expenditures are kept on 
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file in the office of the secretary, and are open to the in- 
spection of the governor, auditor and members of the legis- 
lature. From this it will be seen that the board must 
necessarily keep extensive records of its varied transac- 
tions, and it would require considerable time on the part of 
some one to keep the same. It cannot be that the legis- 
lature intended the secretary of the board to assume the 
detail drudgery of this work without compensation or 
without the right to pay some one a reasonable sum for 
performing these services. In this I am borne out by the 
appropriation made for this board by the legislature. The 
legislature appropriated the sum of $2,000 for the expense 
of the board of education of the state normal schools at 
Peru and Kearney. : 


The law provides that the board shall hold only two 
regular meetings in the months of June and December, and 
as many special meetings as may be found nece y. The 
growing business of the board and its multiplying duties 
necessitate it holding many special meetings. The legis- 
lature, no doubt, would not have made an appropriation of 
$2,000 if only two meetings were had in mind. The legis- 
lature fully realized the work devolving upon the board, 
and the records necessary for it to keep, and made this 
appropriation of $2,000 to meet its legitimate expenses. 


Besides, as I understand, it has been the custom for a 
long term of years for this board to allow the one who 
performed these clerical services to receive a small monthly 
compensation for the same. The legislature no doubt was 
aware of this and made the appropriation in contemplation 
of such custom. This act, in making the appropriation, was 
an acquiescence in, if not direct authority for, such practice. 

The law makes it the duty of this board to pass upon 
claims of this kind. The board having passed upon the 
claim submitted by you to this department and allowed the 
same, and the legislature having made an appropriation to 
meet the expenses of the board, I conclude, therefore, you 
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would be justified in approving said voucher unless re- 
strained by an order of the court. 
Very respectfully, _ 
W. T. THompsoy, Attorney General, 
By Grant G. Marrix, Deputy Atty. General. 
1910, 


April 


Srare Ramway Commissron—Consonipatep Company— 
CANCELLATION OF Stock. 


The state railway commission has no authority to cancel, or to order 
the cancellation of, corporate stock of a consolidated company, 
organized under and complying with the provisions of section 
10671, Cobbey’s Annotated Statutes of 1909. 


ebraska State Railway Commi 


on, Lincoln, Neb. 


GenTLEMEN: I am in receipt of your communication of 
recent date, submitting the following proposition and re- 
questing an opinion thereon: 

“Ts it within the jurisdiction of the commission to order the can- 
cellation of stock, or any portion thereof, of any consolidated company 
organized under and complying with the provisions of section 10671, 
Cobbey’s Annotated Statutes for 1909, where such company has issued 
its stock to an amount in excess of the actual value of its properties?” 


This question necessarily involves the consideration of 
powers conferred upon the commission by the constitution 
and by the statutes of the state. The amendment to the 
constitution creating the state railway commission defines. 
the powers and duties of said commission to be as follows: 


“The powers and duties of such commission shall include the regu- 
lation of rates, service and general control of common carriers as the 
legislature may provide by law. But ih the absence of specific legis- 
lation the commission shall exercise the powers and perform the duties 
enumerated in this provision.” 


From the foregoing it is apparent that the authority of 
the railway commission is inferior and subject to the power 
of the legislature over railroads and railroad companies 
upon all matters about which the legislature has taken 
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legislative action. In recognition of this situation the legis- 
lature, at its first session after the adoption of this amend- 
ment and the election of the state railway commission, 
enacted chapter 90, Session Laws of 1907, creating and de- 
fining the powers, duties and qualifications of the commis- 
sion. Certain other acts have been passed by the legis- 
Jature conferring additional specifie powers and duties 
upon the commission. Among other acts is an act passed 
by the legislature of 1909, being chapter 108, Session Laws 
for that year, the title of which is, ‘An act regulating the 
issuance of stoeks, bonds and other forms of indebtedness 
of common carriers and public service corporations, and 
providing penalties for the violation thereof.’? Neither in 
the railway commission act, the constitutional amendment, 
nor in the act of 1909 above referred to is direct authority 
attempted to be conferred upon the commission to cancel, 
or order the cancellation of, stoeks issued by a corporation. 
The powers conferred upon the commission, by the consti- 
tutional amendment, the railway commission act, and the 
act of 1909, are powers that partake more peculiarly of the 
nature of legislative and administrative than of judicial 
powers. 

Upon a careful examination of the constitutional amend- 
ment and the acts of the legislature referred to, it would 
seem reasonable to conclude that the powers conferred 
upon the railway commission were for the most part admin- 
istrative or supervisory. The amendment itself confers 
upon the commission the legislative authority to regulate, 
which includes the right to fix and establish rates to be 
charged by railroad companies, but the other legislative or 
judicial powers which the commission may have the right 
to exercise are only such as are ancillary or incidentally 
necessary to carry into effect the other powers which are 


expressly granted. 
Section 1, article 2, constitution, provides as follows: 


“The powers of the government of this state are divided into three 
distinct departments: the legislative, executive, and judicial, and no 
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person, or collection of persons, being one of these departments, shall 
exercise any power properly belonging to either of the others, except 
as hereinafter expressly directed or permitted.” 


Having due regard for this provision of the constitution, 
it necessarily follows that the railway commission is 
authorized to exercise such legislative powers as are con- 
ferred upon it by the constitutional amendment, supple- 
mented by the action of the legislature, and sueh other 
legislative and judicial powers only as are incidentally 
necessary to enable it to perform the duties for whieh it was 
created. 

The power to cancel the stock of corporations is distinct- 
ively a judicial function, and is to be exercised by the 
judicial department rather than by a department of the 
government whose main function is executive or adminis- 
trative and clothed only with a limited or quasi judicial 
authority. It has no expr authority from the consti- 
tution or the statutes to cancel stock. It is doubtful if the 
legislature could confer upon the commission, an adminis- 
trative and a limited legislative body, a power which is 
so clearly a judicial funetion, without impinging upon the 
section of the constitution segregating the powers of goy- 
ernment. 

In Sinking Fund Cases, 99 U.S. 700, it was said by the 
supreme court of the United States, through Justice Field, 
as follows: 


“The distinction between a judicial and a legislative act is well 
defined. The one determines what the law is, and what the rights of 
parties are, with reference to transactions already had; the other pre- 
scribes what the law shall be in future cases arising under it. When- 
ever an act undertakes to determine a.question of right or obligation, 
or of property, as the foundation upon which it proceeds, such act is 
to that extent a judicial one.” 


The supreme court of this state in the case of State ex 
rel. Thompson v. Neble, 82 Neb. 267, had oceasion to con- 
sider the division of the functions of the state government. 
The question involved in that case was the authority of 
the distriet judges under section 55 of the Omaha charter 
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to appoint park commissioners.. It. was contended that so 
much of section 55 as undertook to authorize the judges of 
the district court to appoint park commissioners was un- 
constitutional and void as violative of the section of the 
constitution above quoted. This contention was sustained 
by the court, and in a very elaborate and well-reasoned 
opinion Judge Reese discusses the question at length. It 
is doubtful if the reasoning therein ean be excelled or even 
equaled. On this account, and because it may serve the 
commission as a guide in the future in its action, the same 
is here reproduced and is as follows: 


“In the investigation of this question we are confronted with the 
unusual and anomalous condition of meeting with many apparenily 
well-considered cases sustaining every contention of either side, and 
it will be absolutely impossible for us to follow any line of decisions 
which will not be antagonized by holdings in many other cases, for 
there is a sharp conflict of authority upon every conceivable feature 
and phase of the case. It could serve no good purpose for us to 
discuss and attempt to harmonize the views of Montesquieu, Jefferson, 
Madison, Hamilton, Stevens, Wilson, Goodnow and others upon the 
question here involved, for the reasons that it would be impossible to 
briig harmony out of the chaos produced by their divergent opinions, 
and that such discussion would extend this opinion to an unreasonable 
length, ending where we begin, and for the further reason that the 
time at our disposal is not adequate to the task. ~ We will, therefore. 
be content with a brief reference to some of the later decisions, and 
an effort to arrive at the spirit and meaning of our own constitution 
‘as interpreted by the courts, the legislature and the judicial and 
administrative history of the state. 

“The provision of the constitution (Art. II, Sec. 1) that ‘the powers 
of the government of this state are divided into three distinct depart- 
ments, the legislative, executive and judicial, and no person or collec- 
tion of persons being one of these departments, shall exercise any 
power properly belonging to either of the others, except as hereinafter 
expressly directed or permitted,’ is not a new one in the constitutions 
of this country. It has been handed down from the best thinkers 
and greatest statesmen of the nation to nearly all state constitutions 
in one form or another, and, even where not adopted in terms, it has 
been almost uniformly recognized as a part of our governmental 
system (State vs. Brill, 100 Minn. 499) but has never been strictly 
applied, and indeed could not be, to all the ramifications of State or 
national government. The duties of the officers of the several depart- 
ments have, to some extent at least, overlapped and interlaced until 
it is hard to say in some cases where the gne leaves off and the 
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other begins. Many times the courts have defined certain duties of 
the executive or administrative officers as quasi judicial, and recog- 
nized and confirmed the validity of the acts of such officers. While 
this definition has been approved and sanctioned by all, yet the fact 
remains that the function of the act itself is eithe, administrative 
or judicial, and there can in reality be no middle or half way ground 
between them. This being true, we are brought to the ‘conclusion 
that many executive or administrative acts performed by judicial 
officers, and many judicial acts performed by ministerial officers, are 
and must be held valid, notwithstanding the section of the constitution 
above quoted. Thus, it often becomes necessary to the full and proper 
discharge of the duties imposed upon an official belonging to one 
elass to perform an act, the function of which. strictly speaking, 
belongs to another. The performance of such duties being, to some 
degree at least, essential to the full discharge of the duties imposed 
and properly within the power of the actor, the power conferred must 
be held to be valid; otherwise a condition of chaos would arise. We 
therefore conclude as all have done, that the constitution must receive 
a liberal and general, rather than a strict, construction and application, 
and that every case must stand or fall relying upon iis own merits. 
In theory the constitution is accepted as stating the one inflexible 
and unbending rule; yet in practice it is found impossible to obey its 
every mandate.” 

“Tt is unnecessary to cite, the statutory provisions conferring this 
‘quasi’ authority, which, is, strictly speaking, an evasion of the rule, 
and which are sustained, for the statutes of all the states, as well as 
of the general government, are full of them. An apt illusiration ‘of 
this may be found in the oflice of the state superintendent of public 
instruction. By Section, 1, Art. V of the constitution, it is declared: 
‘The executive department shall consist of a governor, lieutenant 
governor, secretary of state, auditor of public accounts, treasurer, 
superintendent of public instruction, attorney general and commis- 
sioner of publie lands and buildings;’ thus clearly classing the super- 
intendent of public instruction with the officers of the ' executive 
department. Yet it is within common knowledge that he is clothed 
not only with executive, but judicial and to some extent with legis- 
lative powers, the judicial to perhaps as full extent as the executive. 
His decisions (judicial) upon all subjects determinable by him within 
his department are binding upon county superintendents, teachers and 
school boards, unless reversed or overruled by a court having the 
required jurisdiction. Many other executive officers possess these same 
judicial powers, but in a less degree perhaps, among which might be 
mentioned the auditor of public accounts, sheriffs, coroners, county 
superintendents, and the various state, county and other boards. The 
conferring and exercising of the powers prescribed are seldom, if ever, 
questioned, and are recognized as legal. Were such not the case, 
it would be practically impossible to execute and enforce the laws 
applicable to the various departments. If there is a limitation upon 
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the authority of the legislature to confer these powers, it must be 
found in the well-known rule that an authority conferred carries with 
it all other powers necessary to the discharge of the general duty 
imposed, and that the power is limited to that extent; in other words, 
that the conferring of judicial powers upon an executive or administra- 
tive officer can, extend to such acts as may be necessary to enable the 
proper discharge of the duty, or to set in motion such other agencies 
as may be necessary to the complete discharge of the duty required 
to be performed. The appointment of an officer might properly, we 
think, be classed as the exercise of an executive or administrative 
function, at least, not judicial. Yet courts and judges frequently find 
it necessary to make such appointments in order that the judicial 
functions of the courts may be freely exercised. It often happens that 
courts or judges are clothed with this appointing power where the 
appointee may’ not be required to discharge any duty which could 
be in any way ancillary to the exercise of the judicial functions of 
the court or judge making the appointment, and yet the validity of 
the appointment could not be successfully questioned, for the reason 
that the person appointed would exercise judicial functions in the. dis- 
charge of the duties imposed under the appointment. We think, how- 
ever, that we may safely say that the appointment of park commis- 
sioners for cities of the metropolitan class is not the exercise of a 
judicial function. It may not belong to either class, but it is clearly 
not judicial. We think also that the duties imposed upon the park 
commissioners cannot be said to call for the exercise of judicial 
functions.” ( State vx rel. Thompson v. Neble, 82 Neb. 270-2738.) 


In the foregoing the limitations upon one department of 
government to perform functions that in a measure pertain 
to the duties of the other are properly stated, and furnish 
a reasonable guide in the solution of the question presented 
by your inquiry. 

_The cancellation of the stock of a railroad company by 
the commission is not an incidental necessity to the general 
powers of the commission to properly regulate and control 
such company. Even in the exercise of its power to fix 
rates the authority to cancel stock is not incidentally neces- 
sary, since it has become a well-established proposition 
“that the basis of all calculations as to the reasonableness 
of rates to be charged by a corporation maintaining a high- 
way under legislative sanction must be the fair value of the 
property being used by it for the convenience of the pub- 
lie.’”? (Smyth v. Ames, 169 U.S. 464.) 
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} I, therefore, reach the following conclusion and give the 
same as my opinion: That since the power of the commis- 
sion to cancel stoek issued by a railway company is a 
judicial and not a legislative or administrative funetion, 
since such power has not been granted to the commission 
by the constitution nor attempted to be conferred by the 
legislature, since the general powers of the commission are 
not distinetively judicial and since the power to cancel 
stock is not an incidental necessity to the discharge of its 
general duties, it has no authority to cancel or to order the 
cancellation of corporate stock of a railway company pre- 
viously issued. Other reasons supporting the above con- 
clusion might be urged, but the foregoing reasons appear 
to me sufficient. 
Very respectfully, W. 'T. 'Trtomeson, 
May 12, 1910, Attorney General. 


County Treasurer—CouLectrion ov Trricarton District 
Taxes—CoMMISSION. 


A county treasurer is entitled to receive 2 per cent as his commission 
for the collection of irrigation district taxes. 


Hon. Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb. 

Dear Str: I am in receipt of your letter of recent date, 
requesting my opinion as to whether commission should be 
figured by county treasurers on taxes collected from irri- 
gation districts. 

You call my attention to sections 6494 and 3508, Compiled 
Statutes of 1909. The latter section is a general statute 
governing fees to be charged by county treasurers for the 
collection. of taxes generally, while the former section, 
among other things, governs the fee to be charged for col- 
lecting the taxes from irrigation districts. Section 6494, 
which is a special statute on the subject of irrigation dis- 
trict taxes, provides that the county treasurer shall receive 
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two per cent of all moneys collected under the chapter 
relating to irrigation districts, while section 3508 provides 
that a county treasurer shall receive ten per cent on the 
first $6,000 colleeted and certain other percentages on-other 
sums in excess thereof, except school funds on which they 
are authorized to receive one per: cent. 

In view of the fact that section 6494 is a statute dealing 
with a particular or specific subject, it is my opinion that 
it prevails over another statute which treats of fees to be 

. charged by county treasurers generally for the collection 
of taxes. My conclusion is that for the collection of irri- 
gation. district taxes the county treasurer is entitled to 
receive two per cent as his commission. 

Very respectfully, W. T. Taompson, 

June 14,-1910. ultiorney General. 


Strate Norman ScHooL—REMAINDER or .APPROPRIATION— 
EXpENDITURE. 

The balance remaining of the $90,000 appropriation after the purchase 
of the Nebraska Normal College at Wayne, Nebraska, may be used 
by the board of education in the payment of salaries of teachers 
and maintenance, in order to use said buildings as a state normal 
school. 


Hon. L. G. Brian, State Treasure’, Lincoln, Neb. 

Dear Str: I have the honor to acknowledge receipt of 
your letter of recent date, as a member of the state normal 
board, requesting an opinion on behalf of said board as to 
whether or not the amount of money remaining after the 
college buildings enumerated in House Roll 139, being 
chapter 127, Session Laws of 1909, have been paid for could 
be used for the payment of salaries of teachers and main- 
tenance necessary in order to use the buildings as a state 
normal school. 

This calls for an interpretation of the statute above re- 
ferred to. The title of the act in question is, ‘‘An act 
authorizing and directing the purchase of the Nebraska 
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Norma] College at Wayne, Nebraska, by the state of Ne- 
braska, to be used hereafter for a state normal school, and 
to appropriate money for the same.’’ 

By section 1 of the act it is provided that the board of 
education be authorized to purchase the Nebraska Normal 
College at Wayne, and all property belonging thereto, for 
the state of Nebraska, in any sum not exceeding $90,000, to 
be paid by warrant drawn upon the state treasurer. It 
further provides that after the purchase of said college and 
property comprising the college building, auditorium, dor- 
mitories, the president’s residence, power and_ heating 
plant, and ten acres of land in the college campus, it shall 
be used for a state norma] school. 

Section 2 provides that when the college named in the 
first section of the act has been purchased by the state ‘‘it 
shall be used as a state normal school under the sole control 
of the board of education of the state normal schools; and 
that said school shall be for the same purpose and governed 
in all respects by the same provisions of law now in foree 
regulating and governing the present state normal schools 
at Peru and Kearney.’’ 

Section 3 of the act provides as follows: 

“That there be and there hereby is appropriated the sum of Ninety 


Thousand ($90,000) Dollars, or so much thereof as may be necessary 
for the purpose of carrying out the provisions of this act.” 


I am advised that the property enumerated in this act 
was purchased for about $70,000 and that about $20,000 of 
the $90,000 appropriated is still unexpended. It is the ex- 
pressed intention of the statute in question that the appro- 
priation of $90,000 was made for the purchase of buildings 
and grounds of the Wayne Normal Sehool and for their 
use after purchase for a staté normal school. Section 3 of 
the act appropriated $90,000, or so much thereof as may be 
necessary, to carry out the provisions of the act. It is as 
much a provision of the act that the buildings and grounds 
be used as a state normal school after purchase as it is that 
the buildings and grounds be purchased as such. 
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It is my opinion, therefore, that the balanee remaining 
of the $90,000 appropriation after the purchase of buildings 
and-grounds is not only authorized to be used but should be 
used by the board for the running and the maintenance of 
a state normal school in order to carry out the provisions 
of the act. 

Very respectfully, W. T. THompson, 

July 5; 1910: Attorney General, 


County Boarp or Equatizarion—Ratstnc ASSESSMEN'T— 
County CLERK—ENXTENSION ON AssESSMENT Books PENDING 
APPEAL, 

The county board of equalization has_authority to increase the value 


of an entire assessment district by percentum increase of the total 
value thereof. 


The county clerk is warranted in making an extension of increased 
assessment on the books pending an appeal of the matter to the 
district court. 


J.-S. Davisson, E'sq., County Attorney of Brown County, 
Long Pine, Neb. 
Dear Str: [am in receipt of your letter of July 7, sub- 
mitting the following proposition and requesting an opinion 
thereon: 


“Has the county board of equalization a legal right to raise. the 
personal property assessment of an incorporated village as a whole 
upon the. theory that the assessment is too low upon the face of the 
returns?” 


Tt will he seen that section 121, article 1, chapter 77, Com- 
piled Statutes of 1909, among other things, confers the fot- 
lowing power upon county boards of equalization: 


“Third. Ascertain whether the valuation in one township, precinct 
or district, bears just relation to all townships, precincts or districts 
in the county; and may increase or diminish the aggregate valuation 
of property in any township, precinct or district, by adding or deduct- 
ing such sum upon the hundred as may, be necessary to produce a just 
relation between all the valuations of the property in the county.” 
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It is further provided in said section that it may consider 
lands, village or city lots and personal property, and 
different: classes: of personal property, except such property 
as is valued by the state board of equalization and assess- 
ment, separately, and determine a separate rate per cent. 
of addition or reduction for each of said classes of property 
as may be necessary to adjust the equalization thereof. 

These provisions clearly indicate that a discretion has 
been conferred upon the board as to the methods to be pur- 
sued in the equalization of the assessment of property, of 
different assessment districts of a county so as to make the 
property of each district bear its just relation,to the prop- 
erty of the other districts. Before the 1905 amendment 
of the revenue law the state board of equalization was with- 
out specified authority ‘to’ raise or “lower, by © percentum 
increase or decrease, the value of different classes of prop- 
erty in a county, and the only method it had of adjusting 
the valuations among the different counties was by per- 
centum inerease or deerease of the total value of the prop- 
erty of the county. 

In the ease of Hacker v. Howe, 72 Neb. 385, the supreme 
court of this state held that the state board of equalization 
might lawfully increase the assessed value of an entire 
county by percentum increase on the total value, even 
though, in doing so, it might have the effect of causing a 
taxpayer who had listed all his money to pay a tax thereon 
in excess of its actual value. 

_ Lam, therefore, of the opinion that the county board has 
the authority to increase the value of an entire assessment 
district by percentum increase of the total value thereof. 
It may be, however, that in certain cases it would be able to 
do more exact justice by increasing the assessed value of 
such property as may have been undervalued in such assess- 
ment district. If, howeyer, it was reasonably apparent te 
the county board that all classes of personal property of an 
incorporated city or village, or any assessment district of 
a county, had been undervalued it could consistently im- 
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crease the total assessed value of such personal property 
of a city, village or district by percentum increase of the 
whole of the personal property. 

You also ask the following question: 


“Would it be the duty of the county clerk to extend an increase of 
20 per cent which the county board might have made pending an appeal 
of the matter to the district court?” 


It occurs to me that if the appeal can be taken and dis- 
posed of before an extension is necessary the county clerk 
would be warranted in deferring to make the extension on 
the assessment books until after the appeal was determined. 
Tf, however; it would not be likely the appeal could be 
settled and determined in court before the time it was neces- 
sary for the clerk to turn over his hooks to the treasurer, 
he would be warranted in making the extension showing 
the increase. The taxpayer could protect himself, in the 
event it was not determined, by paying the excess of his 
taxes under protest, and should the appeal be determined 
favorably to the taxpayer he would have no difficulty, in all 
probability, in securing a refund of any illegal tax paid 
by the county board. 


Very respectfully, W. T. THompson, 
July :8, 1910. : Attorney General. 
BE 


mtING ON Batt Game—CrimeE. 


A person not a ball player, who bets on a ball game violates the 
criminal laws of the state. 
H.W. Powell, Esq., County Attorney of Hitchcock County, 
Trenton, Neb. ’ 

Dear Sir: [am in-receipt of your letter of July 14, re- 
questing an opinion of this department as to whether or not 
aman that bets on a ball game, he not being one of the 
players, is guilty or may be prosecuted under the provis- 
ions of section 213, Criminal Code of this state. 
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Li) 


I have examined this provision of the Criminal Code, and 
also the other provisions of the Code relative to gambling. 
The conclusion is irresistible that it was the intention of 
the legislature to place gambling under the ban of the law. 
While a technical objection might be raised against a prose- 
cution under the facts and cireumstances recited in your 
letter and the provisions of the Criminal Code above re- 
ferred to, 1am not disposed to hold that one, not a player, 
may bet on the result of such a game with impunity and 
without offending against the criminal laws of the state of 
Nebraska. 

Until the supreme court may determine that the section 
of the Code above referred to does not compass and make 
a crime of the fact recited in your letter, I am disposed to 
hold that it does. 

Very respectfully, W. T. THomeson, 

July 15, 1910, Attorney General. 


MIspEMEANOR—-PUNISHMENT. 


Where a person has been arrested upon a complaint filed in county 
court, charging him with either an unlawful sale or an unlawful 
keeping for sale of intoxicating liquor, and pleads to such charge 
in county court, the judge of such court has jurisdiction to pass 
and enforce sentence. 


It is not obligatory upon the county judge to pass sentence in such a 
case. He may, if he elects to do so, bind the defendant over to 
the district court. 


Sidney Dodge, Esq., County Attorney of Red Willow 
County, McCook, Neb, 
Dear Sir: I have your favor of the 28th instant, in 
which you ask the opinion of this department upon the 
following questions: ; 


“1. Where a person is arrested for the unlawful keeping and 
selling of intoxicating liquors, and enters a plea of guilty before a 
county judge, has the county judge jurisdiction to pass and enforce 
sentence?” 
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“2. Can the county judge refuse to pass sentence and require the 
defendant to give bail for his appearance at the district court or go 
to jail, where the first term of the district court is four or five months 
off?” i 

The constitution of this state provides that county courts 
shall have original jurisdiction in certain matters, which 
are not material to the inquiry, and, in addition thereto, 
“Such other jurisdiction as may be given by general law. 
But they shall not have jurisdiction in criminal cases in 
which the punishment may exceed six months’ imprison- 
ment or a fine of over five hundred dollars.’’ (Constitution, 
art. 6, see. 16.) * 

The statutory penalty for the offense with which the 
defendant stands charged is a fine of not less than $100 nor 
more than $500, or imprisonment not to exceed one month 
in the county jail. (Compiled Statutes of 1909, ch. 50, sec. 
11.) County judges are by statute given the same juris- 
diction as justices of the peace ‘tin all matters relating to 
the enforcement of the criminal laws of the state, except 
as otherwise provided.’’ (Criminal Code, sec. 260.) It is 
provided by the constitution that justices of the peace shall 
not have jurisdiction in any criminal case ‘where the pun- 
ishment may exceed three months’ imprisonment, or a fine 
The jurisdiction of county 
judges is, therefore, limited to those criminal cases in which 
the punishment cannot exceed a fine of one hundred dollars 
or three months’ imprisonment, except where the statute 
expressly provides otherwise. The statute express 
vides otherwise in misdemeanor cases where the defendant 
pleads guilty. 

“When the complaint is for misdemeanor only, ‘of any grade of 
punishment whatever, if the cause is pending before the probate judge 
of the county, before whom the defendant enters a plea of guilty to 
the complaint, it shall be lawful for such judge, in his discretion, to 
render judgment of fine or imprisonment, or both, according to the 
law of the case and pass sentence accordingly, and enforce the same 
according to law.’’ (Criminal Code, Sec. 313.) 

This seetion of the code has been upheld by the supreme 
eourt in the case to which you refer. (2x parte Maule, 


” 


of over one hundred dollars. 


vy pro- 
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19 Neb. 178.) It is true that in a later case, In re Cheno- 
weth, 56 Neb. 688, it held that the county court does not 
have jurisdiction to try a case where the punishment which 
may be inflicted is sueh that a justice of the peace would 
not have jurisdiction to try it. But, I do not think that the 
two cases necessarily conflict with each other. In other 
words, I apprehend that there is a distinction between 
trying a case which necessarily implies a plea of not guilty 
upon the part of the defendant and imposing sentence upon 
the defendant in a ease in which he has pleaded guilty. 

Therefore, I am of the opinion that the county court could 
impose a sentence in the case under consideration. How- 
ever, I do not think it is obligatory upon it to do so. See- 
tion 313, Criminal Code, hereinbefore quoted, seems to make 
it discretionary with the court whether he sentences the 
defendant or not. If he does not sentence the defendant, 
he, of course, should bind him over to the distriet court. 
Hence, my answer is ‘‘yes’’ to each of the two questions 
whieh you propound. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
3v Grorce W. Ayres, Assistant Attorney General. 
July 29, 1910. 


Extension of Waterworks—Bonps. 

A city of the second class may legally vote bonds in excess of five per 
cent of its assessed valuation for the purpose of extending its 
waterworks system and make the payment of such bonds optional 
after five years. 

Hon. Silas R. Barton, Auditor of Public Accowits, 

Lincoln, Neb. 
Dear Sm: Ihave your favor of the 25th ultimo, in which 
you say: 
“The city of Havelock, Lancaster county. Nebraska, has voted 


$50,000 water extension bonds, to run twenty years, optional after 
five years, to be called ‘Water Extension Bonds.’ The assessed valu- 
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ation of the city of Havelock is $452,348. The amount voted is more 
than five per cent of the assessed valuation, which the law provides 
for water extension, and the bonds are voied to run the same as water 
bonds, optional after five years instead of ten years.” 

“Can they vote more than five per cent of the assessed valuation 
for water extension, and if so, can they make them optional after five 
years, the same as provided for water bonds and still call them water 
extension bonds?” 


In addition to the facts stated in your letter, I find from 
the history of these bonds presented to me for inspection 
that the city of Havelock is a city of the second class with 
a population of three thousand, and that there are no bonds 
of any description outstanding against the city. 

The statutory provision regulating the power of cities 
of the class of Havelock to vote water bonds reads as fol- 
lows: 

“Such cities or villages may borrow money or issue bonds for the 
purpose, not exceeding twenty per cent of. the assessed value of the 
taxable property within said city or village, according to the last pre- 
ceding assessment thereof, for the purchase of steam engines or fire 
extinguishing apparatus and for the purchase, erection or construction 
and maintenance of such water works, mains, portion or extension of 
any system of water works or water supply or to pay for water fur- 


nished such city or village under contract.’ (Compiled Statutes of 
1909, Ch. 14, Art. I, Sec 69, Subdiv. 15.) 


The statute further provides: 


“The bonds shall be the bonds of such city or village and called 
‘Water Bonds’ to become due in twenty years from the date of issue, 
but payable any time after five years, drawing interest, not exceeding 
six per cent per annum, payable semi-annually or annually.” (Com- 
piled Statutes of Nebraska, 1909, Ch. 14, Art. I, Sec. 69, Subdiv. 15.) 


T am clearly of the opinion that, under the facts as above 
stated, the city of Havelock had a legal right to vote bonds 
in excess of five per cent of its assessed valuation for the 
purpose of extending its waterworks system, and to make 
the payment of such bonds optional after five years. In 
fact, so far as the optional feature of payment after five 
years is concerned, the law just quoted seems to require 
that they be drawn in that way. 
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The only respect in which the proposed bonds seem to 
differ from the statutory requirement is in the name. They 
are denominated ‘‘Water Extension Bonds’’ instead of 
““Water Bonds’’ as the statute provides. While it would 
be better to have them denominated ‘‘Water Bonds,’ as 
the statute provides, I do not regard the variation of suf- 
ficient importance to invalidate the bonds. However, to 
avoid any question, it would be well to have them reprinted 
if necessary, so as to leave out of the name the word ‘‘Hx- 
tension.’’ 

Tam not unmindful of the fact that a second provision of 
the statute provides that bonds may be issued by cities of 
the second class owning their own system of waterworks 
for the purpose of extending their waterworks system, that 
bonds issued under said section of the statute are properly 
denominated ‘‘Water Extension Bonds,’’ and that sueh 
bonds cannot exceed five per cent of the assessed valuation 
of the municipality issving them and should be drawn to 
become due in twenty years from the date of issue, but 
payable at any time after ten years. (Compiled Statutes 
of Nebraska of 1909, ch. 14, art. 1, sec. 132.) 

But, it is quite clear to my mind, from a reading of the 
history of the bonds in question, that they are issued under 
the provisions of the section of the statute above quoted 
and not of the last section cited. Hence, 1 am of the opinion 
that they very properly provide for optional payment after 
five years. 

Very respectfully, W. T. Tompson, 

August 3, 1910. Attorney General. 


Rartroap Company—F rere TRANSPORTATION—E)x-EiMPLOYEE. 


An ex-employee of a railroad company, retired from service on account 
of disability sustained while in the service of such company, is 
entitled to free transportation for himself and the dependent 
members of his immediate family. 


Nebraska State Railway Commission, Lincoln, Neb. 
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FENTLEMEN: Your chairman, Mr. Clarke, has presented 
to me the applications of W. M. Clinton and John N. Berry 
for free transportation over the lines of the Chicago, Bur- 
lington & Quiney Railroad Company in this state. Mr. 
Clinton asks for transportation for himself and daughter, 
and submits the question as to whether transportation can 
be legally given by the railroad company in such cases. 

It appears that these persons are ex-employees of the 
Burlington Railroad Company, and that Mr. Clinton lost 
both of his legs while in the employ of the company. From 
the documents presented to me by you it appears that Mr. 
Berry, while in the employ of the Chicago, Burlington & 
Quiney Railroad Company, as switchman, received injuries 
necessitating the loss of one hand. 

Under the anti-pass law emplovees of the railroad com- 
panies, and dependent members of their immediate family, 
retired from the service on account of disability sustained 
while in the service of the company are not prohibited from 
receiving free transportation. Assuming that these parties 
are what they represent themselves to be in the documents 
presented, it is, in my opinion, legal for the railroad com- 
pany to grant them free transportation in the state of Ne- 
braska. 

Very respectfully, W. T. THompson, 

August 3, 1910. Attorney General. 


Crry Hatt—Vorine Bonps. 
A city of the first class has no authority to vote city hall bonds. 
Hon. Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb. 
Dear Str: I am in receipt of your letter of August 9, 
submitting the following: 


“The city of Columbus, Platte county, a city of the first class, having 
a population of more than 5,000 and less than 25,000 has voted 
$15,000 city hall bonds to run fifteen years, optional after five years, 
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bearing 4% per cent annual interest. Is there any statute under 
which a city of this class can vote city hall bonds?” 


The bonds in controversy were voted and propose to be 
issued under the provisions of seetion 1, chapter 45, Com- 
piled Statutes of 1909. This statute is as follows: 3 


“That any county or city in the State of Nebraska is hereby author- 
ized to issue bonds to aid in the construction of any railroad, or other 
work of internal improvement, to an amount to be determined by the 
county commissioners of such county or the city council of such city, 
not exceeding ten per centum of the assessed valuation of all taxable 
property in said county or city; provided, the county commissioners 
or city council shall first submit the question of the issuing of such 
bonds to a vote of the legal voters of said county or city, in the 
manner provided by chapter nine of the Revised Statutes of the State 
of Nebraska, for submitting to the people of a county the question of 
borrowing money.”’ 


The question you submit involves the meaning of the 
expression ‘‘internal improvements,’’ as used in the above 
quoted statute. The term ‘‘internal improvements,’’ as 
used in its broad and unrestricted sense, includes ‘‘ public 
improvements,’’ but as applied to statutes of the character 
of the one above set forth it has a more restricted meaning. 
It has been held that the term in the sense in which it is 
used in statutes similar to the above means public works, 
except those used in the performance of governmental func- 
tions. (In re Internal Improvements, 24 Colo., 247; Rippe 
v. Becker, 56 Minn. 100.) That the term ‘‘internal improve- 
ments’’ is used not in its broader and more comprehensive 
sense, but in its restricted sense, is recognized by the su- 
preme court of this state in the case of Dawson County v. 
McNamar, 10 Neb. 276, wherein the court held that a county 
court-house is not a work of internal improvement, and in 
the case of State ex rel. v. Weston, 69 Neb. 695. 

In Rippe v. Becker, supra, the supreme court of Minne- 
sota used the following language: 

“Works of internal improvement,’ as used in the constitution, 
means, not merely the construction or improvement of channels of 


trade and commerce, but any kind of publie works, except those used 
by and for the state in the performance of its governmental functions, 
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such as a state capitol, state university, penitentiaries, reformatories, 
asylums, quarantine buildings, and the like, for the purposes of edu- 
cation, the prevention of crime, charity, the preservation of public 
health, furnishing accommodations for the transaction of public busi- 
ness by state officers, and other like recognized functions of state 
government.” 


‘In re Internal Improvements, 24 Colo, 247, the supreme 
court of that state defined ‘‘internal improvements’’ as 
follows: 

“The phrase ‘internal improvement’ as used in section 12 of the 
enabling act (Sec. 1938, 1 Mills’ Arn. Stats.) and in section 2878 Rev. 
Stats., U. S. does not include public buildings, such as asylums, state 
houses, universities, or any other public buildings of like character. 
The fund created by the proceeds derived under section 12 cannot be 

. 
applied to the construction of such buildings.’’ 


The bonds in controversy were voted for the purpose of 
erecting a city hall. It is apparent that a city hall is for 
governmental purposes. Since such buildings are not in- 
ternal improvements under the decisions above cited, I am 
led to the conclusion that there is no authority in this state 
for cities having a population between 5,000 and 25,000 to 
vote bonds for the erection of such a building. 

Very respectfully, W. T. THomeson, 

August 10, 1910. Attorney General. 


SHertrr—E)XPENsEs. } 

A sheriff is not entitled to reimbursement by the county for expenses 

incurred in serving papers or in making arrests in his county. 
A sheriff may recover from the county his actual railroad fare and 

expenses incurred in conveying an insane patient to the asylum. 
C.E. Sandail, Esq., County Attorney of York County, 

York, Neb. 

Dear Str: I have yours of the 4th instant, in which you 
ask, in substance, the following question: 

Has the sheriff of a county the right to charge against and collect 


from the county his traveling expenses in serving papers or in making 
arrests, such as livery and automobile hire or railroad fare? 
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The sheriff is limited to the salary provided by law. For 
such salary he must perform all duties relating to his office. 
I do not think the law contemplates reimbursing the sheriff 
for expenses incurred for serving papers or for making 
arrests in his county. Evidently the legislature intended 
that the sheriff furnish his own means of conveyance for 
the salary fixed by the statute. This department heretofore 
held: 


“The only fees which the sheriff is entitled to retain are those 
allowed for boarding prisoners and for conveying state convicts to the 
penitentiary."’ (Report and Opinions of Attorney General, 1907-1908, 
p. 76.) 


It was suggested in that opinion that the service of con- 
veying state convicts to the penitentiary was one performed 
for and by the state. 

You ask the further question: 

“Tf the sheriff is not entitled to mileage in conveying patients to 
the insane asylum, may he collect from the county his actual railroad 


fare and actual expenses, such as hack hire, hotel accommodations, 


tes?” 


T do not think the sheriff is entitled to charge or retain 
mileage for conveying patients to the insane asylum, but 
am of the opinion the legislature did not intend to impose 
upon him the hardship of paying his own railroad fare and 
actual expenses incurred in conveying an insane patient to 
the asylum. This is a service performed outside of the 
county, and T think the county board of each county would 
be justified in reimbursing the sheriff to the extent of his 
actual expenses ineurred in performing this service. 

Very respectfully, 
W. 'T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
August 12, 1910. 
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Crry OrpINaNCE—HSTaBLISHMENT OF TELEPHONE Rates, 


A city. cannot, by ordinance, fix.and establish maximum rates and 
charges for telephone companies that have been granted a fran- 
chise to conduct business in such city. 


Nebraska State Railway Commission, Lincoln, Neb. 

GentLeMeN: You submit to me the question as to the 
right of the city of South Omaha to establish, by ordinance, 
maximum rates for telephone rentals to a telephone com- 
pany that has been granted a franchise to conduct business 
within said city. 

By section 4, article 8, chapter 72, Compiled Statutes of 
1909, telephone companies are defined to be common car- 
riers. The railway commission act gives the railway com- 
mission jurisdiction to fix rates and charges to be made by 
common carriers. If a city can by ordinance establish 
maximum rates, it has the power to oust the railway com- 
mission of the jurisdiction given it by statute to fix rates 
and charges for common carriers of that class. 

It is my opinion that the jurisdiction of the railway 
commission cannot be ousted in that manner, and that in so 
far as any ordinance of the city of South Omaha which 
undertakes .o establish maximum rates for telephone com- 
panies, and thereby oust the commission of its jurisdiction, 
is concerned, it is null and void. The ordinances of the city 
of South Omaha, so far as they may be in conflict with the 
statute conferring authority upon the state railway com- 
mission, must yield to that extent to the authority granted 
the commission by the statute. The South Omaha charter 
gives the mayor and city council no authority to pass such 
an ordinance as you refer to, fixing maximum charges for 
telephone service. 

Very respectfully, W. T. THompson, 

August 18, 1910. Attorney General. 
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Misp—EMEANOR—F INE. 


Where in county court a, defendant, charged with a violation of the 
provisions of section 11, chapter 50, Compiled Statutes, has pleaded 
guilty to the charge, such court has the right to assess a fine in 
any sum not exceeding $500 for such offense. 


R. J. Harper, Esq., County Attorney of Furnas County, 
Beaver City, Neb. 
Dear Sr: I am in receipt of your favor of the 16th in- 
stant, in which you say: 


“In case of the entry of a plea of guilty to a charge of misdemeanor 
in county court, the penalty for such charge being such ag that the 
county court would not have jurisdiction to try, for instance charge 
under section 11, chapter 50, Compiled Statutes, would not the court 
in the imposition of a fine in such a case, proceeding under section 313, 
Criminal Code, be limited in amount of such fine to $100, no more and 
no less?” ° 


The constitution of this state provides that county courts 
“shall not have jurisdiction in criminal cases in which the 
punishment may exceed six months imprisonment, or a fine 
of over five hundred dollars.’’ (Constitution, art. 6, see. 
16.) Section 313, Criminal Code, attempts to give to pro- 
bate (county) judges the power to punish by fine or im- 
prisonment, or both, parties who have pleaded guilty in any 
case of misdemeanor. 

“When the complaint is for a misdemeanor only, of any grade of 
punishment whatever, if the cause is pending before the probate judge 
of the county, before whom the defendant enters a plea of guilty to the 
complaint, it shall be lawful for such judge, in his discretion, to render 
judgment of fine or imprisonment, cr both, according to the law of 
the case, and pass sentence accordingly, and enforce the same accord- 
ing to law.” (Criminal Code, Sec. 313.) 


T am of the opinion that the above quoted section of the 
Code attempts to extend the jurisdiction of the county court 
in eriminal cases beyond the limits prescribed by the consti- 
tution. However, I do not think this renders the entire 
section void, but only such part of it as assumes to vest in 
the county court a jurisdiction unwarranted by the con- 
stitution. ; 
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It will be observed that the constitution itself does not 
bar the county court of jurisdiction where the punishment 
does not exceed a fine of $500 or imprisonment not exceed- 
ing six months, but it does seem to bar jurisdiction where 
the punishment may consist of both fine and imprisonment. 

I am, therefore, of the opinion that in the case cited by 
you, i. e. a violation of the provisions of section 11, chapter 
50; Compiled Statutes, the county court would have a right 
upon a plea of guilty being entered to assess a fine in any 
sum not exceeding $500 for such offense, but I do not think 
it could punish by both fine and imprisonment for such 
offense. 

Very respectfully, 
W. T. Tompson, Attorney General, 
By Grorce W. Ayres, Assistant Attorney General. 
August 20, 1910. 


Resment Agency Actr—Conrract or Lypemniry. 


A contract of indemnity written by an agent who is a non-resident of 
the state of Nebraska is in violation of the Resident Agency Act. 


Hon, Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb. 


Dear Str: IT have yours of August 12, in which you sub- 
mit the following statement and ask for an opinion thereon: 


The Canton Bridge Company recently secured a contract from 
Douglas county, Nebraska, for the erection of a steel bridge over the 
Platte river at Valley, at a contract price approximating $12,000. A 
bond of $5,000 was required by the county. Said bond was executed 
by the Empire State Surety Company, of New York state, through R. 
L. Stewart, of Kansas City, on May 17, 1910, and was approved by ° 
the county board of Douglas county on May 28, 1910. 


Your question in ‘substanee, is: 


Does the execution of this bond by the Empire State Surety Com- 
pany, of New York state, through its non-resident agent, R. L. Stewart, 
violate section 49j, known as the Resident Agency Act? 
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Said section, 49j, chapter 43, Compiled Statutes of 1909, 
prohibits any insurance or casualty companies, licensed to 
do business in this staté, from authorizing any person, cor- 
poration or agent that is a non-resident of the state of 
Nebraska, to issue or cause to be issued, to sign, to counter- 
sign, or to cause to be delivered any policy of insurance on 
any property, person or persons located in the state of Ne- 
braska, except through regularly commissioned and legally 
licensed agents of such companies that are residents of this 
state. 

Upon investigation I find that the Empire State Surety 
Company, of New York State, has been duly authorized and 
licensed to do business in this state. I also find that the 
said Canton Bridge Company is a foreign corporation, but 
that it has paid its eceupation tax and, hence, is authorized 
to do busines in this state. 

Your question involves an interpretation of the words of 
said section 49] ‘ton any property, person or persons lo- 
cated in the state of Nebraska.’’ In other words, is the 
Canton Bridge Company, whose conduct is guaranteed by 
this insurance, located in the state of Nebraska? 


In order to build this’ steel bridge across the Platte river 
at Valley, Nebraska, the agents of the company are com- 
pelled to come into the state and remain here for a consider- 
able time in order to complete its construction. Before the 
Canton Bridge Company is authorized to do business in this 
state it must pay its occupation tax and secure permission 
from the proper authorities. It has done this. To all in- 
tents and purposes said Canton Bridge Company is located 
within the state of Nebraska. The bond of indemnity 
guarantees that said Bridge Company shall faithfully per- 
form the terms and conditions of its contract with Douglas 
county and shall pay all laborers’ wages and claims of 
materialmen. Said Bridge Company has entered the state 
for the purpose of securing business and contracting with 
the people of the state, and its very object in securing this 
contract of indemnity is to better enable it to proceed with 
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its work while it is loeated, which may be temporarily, in 
Nebraska. It seems quite clear that it is located within the 
state of Nebraska within the purview of the statute cited. 
I, therefore, conclude that said contract of indemnity 
written by an agent who is a non-resident of the state of 
Nebraska violates the section of the statute referred to 
above, commonly known as the Resident Ageney Act. 
Very respectfully, 
W. 'T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
August 23, 1910. 


Primary Evectrion—Wertrine ty NAMES on Bauor. 


At the primary election the writing in the blank space the name of a 
candidate, who is a candidate on another party ticket, and placing 
a cross after such name, only vitiates the vote on the one candidate 
whose name is so written in and voted for by the elector. 


DLW. Livingston, Esq., County Attorney of Otoe County, 
Nebraska City, Neb. 

Dear Sir: You have requested the opinion of this de- 
partment on the question of the effect of an elector’s writing 
in the blank space, that is left below the name or names of 
a candidate for nomination at the primary election, the 
name of a person who is a candidate on another than his 
own party ticket. More specifically stated your question 
is, whether the entire ballot should be exeluded or whether 
the vote on the particular candidate whose name is written 
in should be excluded. 

Section 117i, chapter 26, Compiled Statutes of 1909, pro- 
vides as follows: 


“Immediately below the name of candidates for each office there 
shall be as many blank lines left as there are candidates to be nominated 
for that office, and if any voter elects to write in the name of 
any other party than the one on the ballot printed and vote for such 
person instead of the regular candidate, it shall be the duty of the 
election board to canvass and return such vote.” 
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It is further provided: 


“And provided further that such voter shall not write in his party 
column the name of any party appearing as a candidate in any of the 
other party columns on such ballot.” 

Section 117r, id., is as follows: 


“Any qualified elector desiring to vote at any primary election held 
under the provisions of this act shall be entitled to participate in such 
primary election upon presenting himself at the polling place where he 
is entitled to vote, shall receive an official ballot and shall then pro- 
ceed to the voting booth and mark by placing a cross opposite the 
name of the candidates he desires to vote for but all candidates voted 
for must appear in the same party column and should any voter vote 
for candidates in more than one column the ballot shall not be 
counted.” 


Under the law above quoted, the elector has the unques- 
tioned right to vote for any one who appears on his party 
ticket, and in addition thereto has the authority to write 
in the name of and vote for any other person he may see 
fit, who is not a candidate on some other party ticket. To 
write in the name of, and undertake to vote for, a person 
who is a eandidate on another party ticket is prohibited. 
The statute does not undertake to declare the effect of such 
unauthorized act on the entire ticket of the voter. It is the 
manifest intention of the legislature, as expressed in the 
statutes above quoted, to prevent an elector from voting 
for and nominating a candidate of a party with which he 
does not affiliate. 

By section 117r, supra, if a voter crosses his party ticket 
line and undertakes to vote for the candidates of two par- 
ties, he thereby renders the entire ballot nugatory. Were it 
expressly provided in section 117i that the writing in his 
party column the name of a person appearing as a candidate 
in any of the other party columns would render such ballot 
not countable, then such conduct on the part of the elector 
would nullify the entire ballot. But, there is no statutory 
declaration to that effect. 

Inasmuch as the election laws are to be construed liber- 
ally with reference to the rights of an elector, I am disposed 
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to hold that the simple writing in the blank space of the 
name of a candidate, who is a candidate on another party 
ticket, and placing a cross after such name, does not vitiate 
the entire ballot, but only vitiates the vote on the one can- 
didate whose name is so written in and voted for. As above 
suggested, the elector has the right to write in the blank 
space left for that purpose on the primary ticket the name 
of any one that he sees fit, provided the one voted for 
was qualified to be voted for by him. Where he writes in 
and votes for one who is a candidate on some other party 
ticket, he is voting for one who is not qualified to be voted 
for on his own party ticket. 
Very respectfully, W. T. THomeson, 
August 24, 1910. Attorney General. 


Suermr—CGvarp Fees—Drainace Disrricr—Construcrion 
or New Bripces. 


A sheriff is not entitled to jailer or guard fees except in cases where 
it is absolutely necessary that a jailer or guard be procured, 


Drainage districts are liable for the construction and maintenance of 
bridges necessarily erected over ditches intersecting public high- 
ways. 

J.J. McAllister, Esq., County Attorney of Dakota County, 

Dakota City, Neb. 

Dear Sir: I have the honor to acknowledge receipt of 
your letter of August 20, wherein you ask the opinion of 
this department on the following question: 

“When a sheriff, who has a deputy, arrests a man and places him in 
jail, where he keeps him, and when buch sheriff is allowed a jailer 
for night service in watching and caring for the prisoner, is he also 


entitled, in addition to his salary and that of his deputy, to guard 
fees?” 


This department has repeatedly held that sheriffs are 
limited to the salary prescribed by law. They are not en- 
titled to jailer or guard fees except in such cases where it 
is found absolutely necessary that a jailer or guard be pro- 
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cured. In such cases wages therefor are payable direct to 
the jailer or guard, and not to the sheriff. (Report and 
Opinions of Attorney General, 1907-1908, p. 86.) 

Your second. question is: 


“The drainage ditch formed to drain certain lands changes the 
course of a creek by means of a ditch built for such purpose. This 
ditch crosses county roads, necessitating the erection of new bridges. 
Is the drainage district or the county liable for the building and 
maintenance of such new bridges?” 


I am unable to find anything relating to this matter 
in the drainage district law. However, I think it is gov- 
erned by section 110, chapter 78, Compiled Statutes of 1909, 
which is as follows: 

“Any railroad corporation, canal company, mill owner, or any person 
or persons who now own, or may hereafter own or operate, any rail- 
road, canal, or ditch that crosses any public or private road shall make 
and keep in good repair good and sufficient crossings on all such roads, 


including all the grading, bridges, ditches, and culverts that may be 
necessary, within their right of way.” 


Drainage districts are public corporations, and under the 
general rule come within the designation of persons. I, 
therefore, conclude that this seetion is controlling in this 
matter and is direct authority for holding drainage districts 
liable for the construction, as well as the maintenance, of 
bridges necessarily erected over ditches intersecting the 
public highways. I think the following cases support this 
position: Nuckolls County v. Guthrie & Co., 76 Neb. 464; 
M. P. Ry. Co. v. Cass County, 76 Neb, 396, 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martry, Deputy Atty. General. 
August 24, 1910. 
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Primary Exvecrion—Fininea Accerrance or NOMINATION. 


‘Where the name of a candidate for county commissioner has been 
certified to the county clerk but is omitted from the primary ballot 
by reason of being received too late by the county clerk, and such 
candidate receives the nomination for. the office: by the voters 
writing in his name, he is required to file’an acceptance of such 
nomination and his expense bill within ten days after the primary. 


L. A. DeVoe, Esq., County Attorney of Keith County, 
Ogalalla, Neb. 

Dear Srr: I have the honor to acknowledge receipt of 
your letter of the 24th instant, in which you state that in 
a commissioner district a candidate was selected, and his 
name certified to the county clerk, as a candidate for 
nomination for county commissioner, but that the county 
clerk did not receive said certificate until it was too late 
to place the candidate’s name on the ballot. At the pri- 
mary election the voters wrote in the name of the candidate 
on the ballot, and he received the nomination for the office. 
Your question is: 

“Ts the candidate required to file an acceptance of this nomination 
and also file his expense bill?” 

Section 117i, chapter 26, Compiled Statutes of 1909, 
authorizes the nomination of candidates by the voters wi 
ing in the names thereof, and provides that should any 


person receive the highest number of votes of any one thus 
voted for that office he shall be deemed the regular eandi- 
date. There is one condition attached to this, however, and 
that is he shall file his acceptance of such nomination within 
ten days after the primary. 

Excluding the primary election day, it is my opinion that 
August 26, 1910, is the last day in which sueh acceptance 
may be lawfully filed. I also think the candidate should 
file an expense affidavit. This also should be filed within 
ten days after the primary election. The filing of such 
affidavit might not be required of one who was in no sense 
a candidate and who was voted for by the voters without 
his knowledge. But, where he has taken steps to become a 
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sandidate, as in the case mentioned by you, or has in any 
way expended any money or time in procuring the nomina- 
tion, the expense affidavit is required, This, in my opinion, 
is the safest course to pursue. If no expense has been in- 
curred it is very easy to make an affidavit to that effect, 
and if any expense has been incurred and the time elapsed 
before the affidavit has been made, a candidate encounters 
this difficulty if any one is disposed to take advantage of it. 
Very respectfully, 
W. T. Toomeson, Attorney General, 
By Graxv G. Martin, Deputy Atty. General. 

3, 1910. 


August 2 


County Boarp—Compromise or JUDGMENT. 


A county board has the authority to compromise a judgment in favor 
of the county. 


R. HH, Mathew, Esq., County Attorney of Sherman County, 
Loup City, Neb. 

Dear Sir: [have the honor to reply to yours of the 3rd 
instant, in which you state that the county board of super- 
visors of Sherman county compromised a judgment in favor 
of the county in the year 1906 and that the reeords in rela- 
tion thereto are as follows: 

“And it appearing to the board from the statements made by said 
attorneys that said judgment was not a valid judgment, being charged 
against a minor, the clerk was on motion ordered to satisfy said 
judgment, provided H. M. Mathew paid into court the sum of $50.00.” 

“January 25, 1906, received of H. M. Mathew the sum of $50.00 in 


satisfaction of the within judgment as ordered by the county board of 
supervisors at their meeting on January 9, 1901.” 


You state that subsequent to the date of the judgment and 
prior to the issuance of the execution the judgment creditor 
fell heir to some real estate in Sherman county, and after 
the satisfaction of the judgment, as aforesaid, he sold his” 
real estate to a third party. Your question, in substance, 
is as follows: 
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Has the county board the right, in law, to compromise this indebt- 
edness and satisfy the judgment in favor of the county, and if not is 
it the duty of the county attorney to endeavor to collect the amount 
of the original judgment less the amount already paid? 


It is my opinion that the county board had the authority, 
in law, to compromise this judgment and legally release the 
‘same. The latter part of section 22, article 1, chapter 18, 
Compiled Statutes of 1909, provides that the county shall 
have power to make all contracts and do all other acts in 
relation to the property and concerns of the county neces- 
sary to the exercise of its corporate powers. Subdivision 5, 
section 3, article 1, chapter 18, Compiled Statutes of 1909, 
provides that the county board shall have power to examine 
and settle all accounts against the county and all accounts 
concerning the receipt and expenditures of the county. 
County boards have such other powers as are incidentally 
necessary to enable them to carry into effect powers granted 
to them by law. 


“The board of supervisors if acting in good faith in respect thereto, 
has the authority to compromise a judgment in favor of the county.” 
(Collins v. Welch, 58 Ia. 72; Orleans County v. Bowen, 4 Lans. 
N.Y. 24; State v. Davis, 11 S.D,.111, 75 N. W. 897.) 


I think this compromise as designated by vou was a valid 
one, and that the lien of the judgment upon the land of the 
judgment creditor was duly released thereby. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Granr G. Martin, Deputy Atty. General. 
September 6, 1910. 


Inmates oF Fresie Minpep ScHoor—Bonp ror HEXPENSEs. 


Where parents or persons are able to pay the expenses of their children 
or .wards sent to the Feeble Minded School of Nebraska, they are 
only required to give a bond to the state of Nebraska in the penal 
sum of $75, payable to the superintendent of the institution, con- 
ditioned on providing for the payment of such expenses. 
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James P. English, Esq., County Attorney of Douglas 
County, Omaha, Neb. 

Dear Sir: I have yours of the 19th instant, in which 
you propound, in substance, the following question: 

Where parents or persons are able and willing to pay the expenses 
of their children or wards sent to the Feeble Minded School of this 
state, is it necessary for such parents or persons to make a deposit 
of $40, or any sum whatever, as a guarantee for the payment of 
expenses of the child or ward so committed to such institution; or, 
is the furnishing of a bond of $75, approved by the county judge of 


the county in which the parents or persons reside a compliance with 
the law? 


This question involves a construction of section 10033, 
Cobbey’s Annotated Statutes of 1909. I think this section 
properly construed means that parents, guardians or those 
having legal control of children sent to the Feeble Minded 
School are required to provide suitable clothing, necessary 
expenses of transportation, necessary expenses in case of 
death and all other incidental expenses. In case they are 
financially unable to do so, the county supervisors or com- 
missioners of the county from which the inmate is sent, upon 
a proper order being made by the county court, shall pay to 
the superintendent the sum of $40 for each person so ad- 
mitted, which money shall be used only for the expenses 
mentioned. Where county boards refuse to comply with 
the provisions of this section, the district court in the county 
shall, upon application, compel a compliance therewith by 
mandamus. 

On the other hand, persons who are able to pay the ex- 
penses mentioned in this section shall give a bond to the 
state of Nebraska in the penal sum of $75, payable to the 
superintendent of the institution, conditioned on providing 
for the above mentioned expenses, or that they will pay, or 
cause to be paid, to the superintendent, on his statement of 
expenditure, such sum of money as may be necessary for 
such purpose. In cases where this $75 bond is given, as by 
this section provided, there is no oceasion for paying the 
superintendent the $40 mentioned in said section. In other 
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words, the $40 advancement is required in cases only where 
the parents or guardian of the inmate are unable to furnish 
the $75 bond required by the statute. 
Very respectfully, 
W. 'T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
September 23, 1910. 


Crossinc over Private Roap—Matnrrenance py RarLroap 
Company. 

A railroad company can be compelled to maintain and keep in good 
repair a crossing over a private road, even though such right of 
way has been acquired by prescription, 

Nebraska State Railway Commission, Lincoln, Neb. 
Gunttemen: I have yours of the 15th instant, enclosing 

informal complaint No. 1317, of W. C. Fleury against Chi- 

cago, St. Paul, Minneapolis & Omaha Railway Company. 

You also enclose copy of a report of Henry T. Clarke, Jr., 

chairman of your commission, in which the facts in rela- 

tion to the land of complainant are set out in detail. 

I rely solely upon the facts in said report in arriving at a 
conclusion in this ease. In brief, the complainant owns land, 
which is located about one and one-half miles south of Fort 
Calhoun, near the right of way of the Chicago, St. Paul, 
Minneapolis & Omaha Railway Company. In order to reach 
the public highway from his farm complainant is compelled 
to pass through land belonging to one Couchman. Com- 
plainant and his grantors have used this private way for a 
period of over ten years, and claim an easement in said 
Couchman’s land to that extent, which complainant says 
said Couchman has always acquiesced in. Heavy rains, and 
perhaps the acts of said railway company in diverting cer- 
tain natural waters, have contributed to the formation of a 
gulch and the impairment of the passageway across the 
railway company’s right of way. The private crossing is 
now almost impassable, and continued rains will prevent 
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complainant from transporting heavy farm machinery 
across the railway company’s tracks. Your question, in 
substanee, is: 


Is complainant entitled to have a suitable crossing maintained by 
the railway company at this point? 


This question, of course, involves a construction of the 
provisions of our statute in relation to railroad crossings. 
Section 10575, Cobbey’s Annotated Statutes for 1909, is as 
follows: 

“When any person owns land on both sides of any railroad, the , 
corporation owning such railroad shall, when required so to do, make 


and keep in good repair one causeway or other adequate means of 
crossing the same.” 


Taking it for granted that complainant has an easement 
over said Couchman’s lands, as shown by the report of Com- 
missioner Clarke, then the question arises as to whether or 
not this easement is ‘‘land’’ owned by any person, as re- 
ferred to in the above quoted section. Had complainant 
possessed this easement prior to the time the railway com- 
pany’s right of way crossed it, I have no doubt but that it 
would be such an interest in the land as would entitle him to 
compensation for damages caused by the construction of the 
road. Consequently, I conclude it is ‘‘land’’ within the 
provisions of the section above quoted. But whether or not 
that be true, there is another provision of our law which is 
as follows: 

“Any railroad corpovation, canal company, mill owner or any person 
or persons who now own, or may hereafter own or operate any rail- 
road, canal, or ditch that crosses any public or private road shal! make 
and keep in good repair good and sutrcient crossings on all such 
roads, including all the grading, bridges, ditches and culverts that 


may be necessary, Within their right of way.’’ (Cobbey’s Annotated 
Statutes of 1909, Sec. 6162.) 


If complainant has used this means of egress from his 
farm over said land of Couchman, and said Couchman has 
acquiesced in the use thereof and consented thereto for a 
period of ten years, complainant undoubtedly has acquired 
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aright of way by prescription and now has a private road 
across the lands of said Couchman. The section last quoted 
is full authority for holding that the railway company 
should maintain and keep in good repair a crossing over 
such private road. Of course, the same rule would apply if 
complainant’s right to the private road had been acquired 
from said Couchman by purchase, gift or contract. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
September 27, 1910. 


Free TransrortationN—CHECKMEN—TRANSFER COMPANY. 


A railroad company is authorized by law to issue free transportation 
to checkmen of local transfer companies whose duty it is to meet 
passenger trains at points near large terminals and to go through 
the trains, arranging for the transfer of passengers and their 


baggage. 
Nebraska State Railway Commission, Lincoln, Neb. 

GentLemeN: I have yours of the 28th ultimo, in which 
you request this department to give a written opinion on the 
question as to whether uniformed checkmen of a local trans- 
fer company may ride on trains free, for the purpese of ar- 
ranging for the care of baggage, under the exceptions of 
the anti-pass act of 1907. 

From the communications accompanying your letter I 
learn that a request has been made by one of the railroad 
companies of this state for this information, and that said 
company is desirous of issuing free transportation to such 
uniformed checkmen as may wish to ride on its trains not 
to exceed 150 miles west from the the city of Omaha, to take 
eare of baggage of passengers who go to attend large con- 
ventions or gatherings in that city. In other words, the 
officials of said railroad company think it would add to their 
facilities for the handling of crowded trains into the larger 
cities. 
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Free transportation is permitted under our law to be 
issued to a large number of persons, among them are officers 
agents and bona fide employees the major portion of whose 
time is devoted to the service of said railroad company. It 
is clear from this provision that those classes of persons 
must devote the major portion of their time to the service 
of the company. There is another class, however, such as 
officials and linemen of telegraph companies; ex-employees 
retired from service on account of age, and their widows; 
necessary caretakers of live stock, poultry, vegetables and 
fruit; employees of sleeping car companies and express com- 
panies; railway mail service employees; newsboys on trains; 
baggage agents; persons injured in wrecks, and physicians 
and nurses attending them. 

The decision of this question depends upon what construc- 
tion shal! be given the words ‘‘ baggage agents.’’ Do these 
words apply to regular baggage agents riding on trains 
only, or do they apply as well to checkmen or baggage 
agents who act for local transfer companies, who get upon 
trains near large terminals and ride into large cities while 
taking care of the baggage of passengers? 

That the words ‘‘baggage agents”’ do not refer exclusive- 
ly to such baggage agents as travel regularly upon trains 
is quite clear, for the reason they are bona fide employees 
of the railroad company who devote the major portion of 
their time to its service. Hence, they would be included in 
the first clause of this exception and there would be no 
reason for making a special exception with reference to 
“baggage agents.’’ If such an exception were necessary, it 
would follow that a special exception should have been made 
with reference to conductors, trainmen or clerks of the 
railroad company, who are also bona fide employees. 

The phraseology of our anti-pass statute is very similar 
to that of the federal.statute, and, as a matter of fact, it was 
taken therefrom. The words ‘‘baggage agents,’’ as used 
in the exception clause of that law, have already been con- 
strued by the Interstate Commerce Commission, in 12 Inter- 
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state Commerce Report, 40, and were held by it to include 

checkmen of local transfer companies whose duty it is to 

meet passenger trains at points near large terminals and 

to go through the trains arranging for the transfer of pas- 

sengers and their baggage. If the Interstate Commerce 

Commission has construed these words to be applicable in 
_ cases of this kind under the federal law, it is certainly good 

precedent for your commission to make a similar ruling 

under the provisions of our state law. 

Very respectfully, 
W. T. Txompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
Oetober 4, 1910. 


Evection—County CoMMISSIONER—SIGNERS OF PETITION. 


The name of a person may be placed on the ticket for the general 
election as a candidate by petition for couniy commissioner if the 
signers of such petition are bo=a fide residents of the district in 
which the commissioner is to serve, even though the designation 
of their residence or address is omitted therefrom. 


L. A. DeVoe, Esq., County Attorney of Keith County, 
Ogallala, Neb. 


=AR Sir: I have yours of the 17th instant, in which you 
state that petitions have been filed with the county clerk 
of your county asking that the name of a candidate be 
placed on the ticket for the general election as a candidate 
by petition for county commissioner of said county; that 
said-petitions contain the names of the petitioners, stating 
their residence, but in some cases fail to state the place of 
business or address as required by section 5810, Cobbey’s 
Annotated Statutes of 1909; that in some instances the 
name alone appears, without any designation of residence 
or address; and that the petitions do not contain a verifica- 
tion, as provided by section 3326c, Compiled Statutes of 
1909. Your question, in substance is: 


OPINIONS. 279 

Should the county clerk place the name of such candidaie on the 
ballot by petition. 

I am of the opinion that these provisions which require 
the statement of the residence or address of candidates are 
made largely for the purpose of informing the county clerk 
of the genuineness of the names attached thereto. If the 
petitions contain the names, without the designation of the 
residence or address, and the county clerk knows such per- 
sons are bona fide residents of the district or county, in 
such case I should think that the failure to state the resi- 
dence or address would not invalidate the petitions, 
although I have no hesitancy in saying that the provisions 
of this statute should be complied with in all cases. Hence, 
if I were the clerk and believed that the petitioners were 
bona fide residents, I would place the name of the candidate 
on the ballot, irrespective of whether the residence or ad- 
dress was given. I do not think that the provisions of sec- 
tion 332G6e, Compiled Statutes of 1909, requiring such 
petitions to be verified, are now applicable as, if I am cor- 
rect in my memory, that section of the statute has been 
declared unconstitutional by our supreme court. 

You further ask whether such petitions should be signed 
by the electors of the county or those cf the commissioner 
district. This department has already held that one com- 
missioner should be nominated by. each of the districts. 
Hence, it would follow that the petitioners should be 
electors of the district in which the commissioner is to 
serve, although he is to be elected by the voters of the entire 
county. 

Very respectfully, 
W. T. THomeson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
October 21, 1910. 


Commitment to INpusTRIAL SctHooL. 


A boy of sane mind, under the age of eighteen years, may be committed 
to the state industrial school when found guilty of assault and 
battery. 
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Howard Saxton, Esq.,.County Attorney of Thurston 
County, Pender, Neb. 

Dear Sir: I heave yours of the 18th instant, in which you 
ask if a boy seventeen years of age, and of sound mind, is 
convicted of assault and battery before a county judge 
may he be committed by such judge to the state industrial 
school, under provisions of section 10203, Cobbey’s An- 
notated Statutes of 1909.. 

Assault and battery is a misdemeanor under our law. 
Our supreme court has held that the section referred to by 
you is authority for the commitment of a boy of sane mind, 
under the age of eighteen years, to the state industrial 
school when found guilty of any crime except murder or 
*manslaughter, whether the same be a felony or a misde- 
meanor. (Roberts v. State, 82 Neb. 651.) 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General. 
October 21, 1910. 


TaxaTron—ReaL Estate. 


A general assessment of real estate should only be had every four years 
beginning with the year 1904. 
Gomer Thomas, Esq., County Attorney of Harlan County, 
Alma, Neb. 

Dear Six: Your letter of the 19th instant, addressed to 
Hon. W. T. Thompson, attorney general, has, in the absence 
of Mr. Thompson, been referred to me for answer. I note 
that you say: 

“Kindly give us an opinion as to whether or not real estate should 
be. assessed in 1911.” 

The only direct provision of statute, with one exception 
which will be referred to hereafter, providing for the assess- 
ment of real estate is found in section 11004, Cobbey’s An- 
notated Statutes of 1909, which reads as follows: 
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“All real property in this state subject to taxation shall be assessed 
on the first day of April, 1904, and every fourth year thereafier. 
Which assessment shall be used as a basis of valuation for taxation 
until the next quadrennial assessment except as hereinafter provided.” 


The exception referred to is found in section 11008, Cob- 
bey’s Annotated Statutes of 1909, wherein it is provided: 

“Each assessor shall annually, at the time of taking the list and 
valuation of personal property, also take a list of all real property 
that shall have become subject to taxation since ihe last previous list- 
ing of the property in the county, with the value thereof, and of all 
buildings and all other improvements of any kind, if over one hundred 
dollars in value, which shall not Lave been previously included in the 
value of the land and lo:s on which such improvements have been made, 
and shall make return thereof to the county assessor at the same time 
he is required to make his returns of personal property.” 


I find no other provision of statute providing directly for 
an assessment of real estate. .Hence, am constrained to be- 
lieve that except in exceptional cases covered by the last 
provision of statute quoted assessments of real estate are 
only to be made every fourth year, beginning with the year 
1904. It is true that in section 11020, Cobbey’s Annotated 
Statutes of 1909, we do find the following provision: 


“At its meeting in 1911 and every second year thereafter equalize 
the real properiy of by raising the valuation of such tracts and lots 
as are assessed too low, and by lowering the valuation of such tracts 
and lots as are assessed too high.” 


It will be observed that nowhere in this section of statute 
is it provided that there shall be an assessment in 1911, or 
each second year thereafter. It is quite conceivable that 
there might be an equalization where there has been no 
assessment; for instance, if after the assessment was made, 
and before the close of the ensuing quadrennium, there 
should happen to be a rapid increase or decrease in the 
value of real estate, so as to make the assessment placed 
thereon manifestly unjust and unreasonable when reference 
was had to the valuation placed upon other classes of prop- 
erty, there would be occasion, it is manifest, for an equali- 
zation of values, and the fact that there had been no new 
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assessment would not, in my opinion, offer an insuperable 
obstacle to such an equalization. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Georce W. Ayrgs, Asst. Atty. General. 
October 24, 1910. 


Exrections—Finiine Vacancies py Parry ComMMItrTee. 


A vacancy filled by the state executive commitiee, with authority of 
the state central committee, is valid. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 


Dear Str: I have yours of the 26th instant, in which you 
say that a protest has been filed in your office against the 
placing of the name of Ralph A. Clark on the general elec- 
tion ballot as the nominee of the People’s Independent 
Party for lieutenant governor. I am unable to find, in the 
files of your office in relation to this matter submitted by 
you, any written objection or protest, as contemplated by 
the statute. 

At the recent primary election W. H. Green was selected 
by the electors of the People’s Independent Party in this 
state as its nominee. for lieutenant governor. Mr. Green 
filed his declination. The executive committee of the Peo- 
ple’s Independent Party met in the city of Lincoln, and on 
October 24 filled the vacancy by appointing Ralph A. Clark 
as its candidate for lieutenant governor. I understand the 
objection to this appointment is based upon the fact that 
the executive committee of the People’s Independent Party 
made the appointment instead of the state central com- 
mittee of said party. 

You desire the opinion of this department as to whether 
you shall place the name of Mr. Clark upon the official bal- 
lot for the coming general election as the nominee of the 
People’s Independent Party for the office of lieutenant gov- 
ernor. 
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The files which you present with your inquiry show that 
the state central committee of the People’s Independent 
Party met in the city of Lincoln on September 20, 1910, 
that it accepted the resignation of several candidates who 
were chosen by that party as its nominees, and that it filled 
such vacancies. Said state central committee also author- 
ized the state executive committee of said party to fill any 
further vacancies that might occur upon its party ticket. 

The question you submit involves a construction of sec- 
tion 118a, chapter 26, Compiled Statutes of 1909, which 
reads as follows: 

“Vacancies occurring upon any party ticket after the holding of 
any primary shall be filled by a majority vote of the party committee 
of the city, district, county or state, as the case may be, and a certifi- 


eate of such nomination shall be filed as required by section 5776 of 
Cobbey’s Annotated Statutes, 1903.” 


It is probable the legislature had in mind the party state 
central committee, although the law does not read in that 
way as it now stands, as it simply provides that vacancies 
shall be filled by a ‘‘majority vote of the party committee.’” 
The state executive committee made the appointment, 
claiming it was authorized so to do by the state central com- 
mittee. The appointment having been made by the party 
committee, whether designated as ‘‘central committee’’ or 
‘‘executive committee,’’ is in compliance with the letter 
of the law. An executive committee is the governing board 
to whom is referred any matter or business by any col- 
lective body of men acting together. 

Without going into the question of whether the state cen- 
tral committee would have the right, if it were the proper 
committee to fill the vacancy designated, to confer that 
power on the executive committee, I am inclined to think 
that the executive committee that made the appointment 
was a state party committee, and in view of the fact that 
the primary election law expressly provides that its pro- 
visions shall be liberally construed and not be defeated by — 
mere informalities, I think you would be justified in holding 
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that Mr. Clark is entitled to a position on the official ballot 
as the party committee nominee of the People’s Independ- 
ent Party for lieutenant governor. 

Furthermore, I am led to this conclusion for the reason 
it is likely that had the executive committee realized its 
acts in making the appointment were void under the law 
it would at least have made an effort to convene the 
whole membership of the state central committee and have 
it fill the vacancy. It is true that since the declination was 
filed the time has been very short, and perhaps it might 
have been impossible for the state central committee to 
have been gotten together, but in any event the state execu- 
tive committee is looked upon as the body which acts for 
the party. Inasmuch as the statute does not define what 
is meant by the state party committee, the acts of the execu- 
tive committee ought, under the circumstances, to stand, so 
far as the filling of this vacancy is concerned. The law 
expressly provides that all nominations which are in ap- 
parent conformity with the provisions of this act shall be 
deemed valid, unless objections thereto shall be duly made 
in writing within three days after the filing of the same. 
I think this law requires the presentation of a formal com- 
plaint in writing, setting forth the grounds of objection 
relied upon. In the absence of such written objection the 
nomination being in apparent conformity to law should be 
deemed valid. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General.- - 
October 27, 1910. 


Bonps—Interest—SinxKine Funp. 


Accrued interest on bonds should be credited to the bond sinking fund. 


Hon. Silas R. Barton, Auditor of Public Accounts, 
Lincoln, Neb. 
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Dear Str: I have yours of the 24th instant, in which you 
enclose a letter from George Anthes, deputy county clerk 
of Douglas county. Mr. Anthes states that Douglas county 
has issued bonds, interest payable semi-annually; that it 
is selling them in blocks of $50,000 and $100,000; that one 
purchaser has purchased $100,000 of these bonds after they 
have been running five months; and that the purchaser has 
paid the principal plus the accrued interest. In substance, 
the question propounded by Mr. Anthes is: 

Should this accrued interest become a part of the fund of such bond 
issue, or should it be credited to the bond sinking fund? 

It is my opinion that the money received by the county 
from the purchaser of these bonds as accrued interest 
should be placed in the fund set apart by the county for the 
payment of the interest on such bonds and finally the prin- 
cipal thereof. This fund, I presume, is designated as a 
sinking fund for the final redemption of such bonds. Con- 
sequently, I do not think such acerued interest should be- 
come a part of the fund produced by the bond issue. In 
other words, the funds of the bond issue are limited to the 
amount of the original issue, without accrued interest 
added thereto. I think sections 13, 14 and 15, chapter 9, 
Compiled Statutes of 1909, are in a measure authority for 
this position. 

Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Deputy Atty. General.: - 
October 28, 1910. 


Rarmway ComMissIonER—FILLING. Vacancy. 


A vacancy occurring in the office of railway commissioner thirty days 
preceding a general election should be filled by appointment by 
the governor. 


John Graf, Esq., County Clerk of Platte County, 
Columbus, Neb. 
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Dear Str: Your letter of October 29, enclosing copy of 
the opinion of your county attorney, has been received. 

Your county attorney is the proper legal adviser of 
county officers. While this department cannot give an 
official opinion to other than county attorneys and state 
officers, still I have no hesitaney in saying that the opinion 
of your county attorney, holding there is no vacancy in the 
office of railway commissioner to be filled at the next gen- 
eral election, is correct. 

Section 103, chapter 26, Compiled Statutes of 1909, pro- 
vides, among other things, that the governor shall fill all 
vacancies occurring in state offices. 


Section 107, chapter 26, Compiled Statutes of 1909, pro- 
vides that a vacancy occurring in any state office thirty 
days prior to a general election shall be filled thereat. 

Section 1, article 8, chapter 72, Compiled Statutes of 1909, 
provides that the governor shall fill all vacancies in the 
office of railway commissioner by appointment, and that the 
person so appointed shall fill said office until the next gen- 
eral election after said appointment. 

All the foregoing sections should be construed together, 
and, if possible, effect should be given to all these provis- 
ions. They should be compared, harmonized, if possible, 
and should be made to co-operate together as far as pos- 
sible, consistent with the evident intention of the law- 
makers. All these provisions have a general application 
to the filling of vacancies in state offices. They should be 
construed, each in the light of the other, as they constitute 
a system regulating the filling of vacancies in the system of 
our government, and should be construed so as to make 
that system consistent in all its parts and uniform in its 
operation. As was said in Sheldon v. Boston & A. R. Co., 
172 Mass. 180: 

“Where statutes are part of a general system regulating the same 
class of subjects, and rest upon the same reason, they should be con- 


strued, if possible, as to be uniform in their application and in the re- 
sults which they accomplish.” 
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Viewed in this light it is clear that the legislature had 
in mind the general provisions of the election laws when 
it passed the railway commission act. Vacancies in the 
office of railway commissioner, like other state officers, are 
to be filled by appointment by the governor. The general 
law with reference to filling vacancies in state offices ap- 
plies to railway commissioner the same as to other state 
officers, 

To segregate section 1, article 8, chapter 72, Compiled 
Statutes of 1909, from the other provisions regulating the 
filling of vacancies and to construe that section separately 
would contradict and nullify the general provisions of the 
law regulating the subject of filling vacancies at elections. 
To hold that a vacancy in the office of railway commissioner 
should be filled at the general election immediately follow- 
ing the creation of the vacancy, without reference to the 
time when the vacaney occurred, would, in effect, defeat 
the provisions of the general election law. If the provisions 
of the general election law do not apply to filling vacancies 
in the office of railway commissioner, a vacancy occurring 
in that office any time before a general election should be 
filled at the next succeeding general election. A vacancy 
occurring the day before the general election would have 
to be filled the succeeding day. In this way half a dozen 
electors in the state, by writing on the ballot the name of 
some person for that office, could elect that important 
officer. 

In this instance the vacancy occurred twenty-four days_ 
before the general election, too late for any of the ‘political 
parties to nominate a candidate either at the primary or 
by their respective political committees. 


It is difficult to ascertain just what the present law is 
with reference to running for office by petition. Without 
going into an extended discussion of this subject, the view 
of this department is that section 130, chapter 26, Compiled 
Statutes of 1905, has never been repealed. 
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To hold that the vacancy in this instance should be filled 
at the general election in November, 1910, would impede 
and hinder the exercise of the elective franchise, in this that 
it would prevent the nomination of a state officer by polit- 
ical parties and would leave the selection of candidates for 
that office to a very small portion of the people of the state. 
It would be in violation of section 22, of the Bills of Rights, 
which declares as follows: 


“All elections shall be free, and ihere shall be no hindrance or im- 
pediment to the right of a qualified voter to exercise the elective 
franchise.” 


This question was discussed at length in the case of 
State v. Jenkin, 122 N. W. 473.. Speaking of the right of 
the legislature to limit the number of signers on a petition 
to 500 in any one county, the court said: 


“For want of the signature of the supporters who are deprived of the 
right to sign the nominating certificate of the candidate of their choice 
he may not be nominated. In such an event his name would not be 
printed on the official ballot for the November election, and their 
right to vote for him thereat as a regular nominee would be lost. Un- 
der these circumstances the empty privilege of writing on official bal- 
lots in blank spaces the names of persons who have not been nomi- 
nated, with the prospect of having such voies classified in the election 
returns as ‘scattering,’ is not the full measure of an elector’s righis 
within the meaning of the constitution. Electors who desire to voie 
for a particular candidate for judge of the supreme court at the Novem- 
ber election should be allowed to take part in nominating him or in 
whatever preliminary step the law requires as a condition of allowing 
his name to be printed on the official ballot. This privilege is protected 
by the following section cf the Bill of Rights: ‘All elections shall be 
free; and there shall be no hindrance or impediment to the right of a 
qualified voter to exercise the elective franchise.’ Const. art. 1, sec. 22. 

“When the lawmakers enter the parity caucus, the party convention, 
the party committee, and the primary to make regulations, they must 
act within the limits of the foregoing provision. The elective franchise 
may be invaded by such regulations, when they prescribe the forms of 
the official ballots to be used at the general election and establish the 
methods of making nominations. These forms and methods may be as 
effective to deprive the voter of his rights as direct legislation relating 
to the November election. Chief Justice Holcomb, in discussing a pri- 
mary law, said: ‘It is a part of the election machinery by which is de- 
termined who shall be permitted to have their names appear on the 
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official election ballot as candidates for public office. To say that the 
voters are free to exercise the elective franchise at a general election 
for nominees, in the choice of which unwarranted restrictions and 
hindrances are interposed, would be a hollow mockery. The right to 
freely choose candidates for public offices is as valuable as the right 
to vote for them after they are chosen. Both these rights are safeguard- 
ed by the constitutional guaranty of freedom in the exercise of the 
elective franchise.’ State v. Drexel, 74 Neb. 790, 105 N. W. 179. In 
the case cited Chief Justice Holcomb adopted the following language 
of Prof. Wigmore; ‘Nomination for public office may be considered 
in two aspects: First, it involves the right of every eligible person to 
be voted for by any elector who desires to do so; secondly, it involves 
the right of each elector to exercise choice among all who are eligible. 
The two rights may be protected by the same legislation, but it is im- 
portant to remember that there is involved not merely the right of an 
individual to be a candidate, but the right of every other person to 
select him for the office; practically the feasibility of independent 
political movements depend upon the second right.’ 23 American 
Law Review, 730." (State v. Junkin, 122 N. W. 475). 


This vacancy haying occurred less than thirty days prior 
to a general election the views of this department are that 
there is no vaeancy to be filled at the November, 1910, elec- 
tion, and, of course, the name of no candidate should be 
placed on the official ballot for this office. 

Very respectfully, Artuur F. MvLien, 

October 31, 1910. Attorney General. 


County Jupce—F mune Vacancy. 


A vacancy occurring in the office of county judge thirty days preceding 
a general election should be filled by appointment by the county 
commissioners of the county. 


Leroy Martin, Esq., County Attorney of Cheyenne County, 
Sidney, Neb. 

Dear Sir: In reply to your telegram of today, asking 
whether or not the vacaney in the office of county judge 
in your county should be filled by appointment of the 
county commissioners or by election at the general election 
next Tuesday, I sent you the following telegram: 


“County commissioners appoint successor to fill vacancy in office of 
county judge. See letter.’’ 
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Section 21, article 6, Constitution, provides as follows: 


“In case the office of any judge of the supreme court, or of any 
district court, shall become vacant before the expiration of the regular 
term for which he was eleéted, the vacancy shall be filled by appoint- 
ment by the governor, until a successor shall be elected and qualified, 
and such successor shall be elected for the unexpired term at the 
first general election that occurs more than thirty days after the 
vacancy shall have happened. Vacancies in all other elective offices 
provided for in this article shall be filled by election, but when the 
unexpired term does not exceed one year the vacancy may be filled by 
appointment, in such manner as the legislature may provide.” 


Section 103, chapter 26, Compiled Statutes of 1909, pro- 
vides: 

“Vacancies shall be filled in the following manner: In the office 
of the reporter of the supreme court, by the supreme court. In all 
other state and judicial district offices and in the membership of any 
board or commission created by the state, where no other method is _ 
specially provided, by the governor. In county and precinct offices, 
by the county board; and in the membership of such board, by the 
county clerk, treasurer, and judge. In township offices, by the town 
board, but where the offices of the town board are all vacant the 
clerk shall appoint, and if there be no town clerk, the county clerk 
shall appoint. In city and village offices, by the mayor and council 
or board of trustees.” 


Section 105, chapter 26, Compiled Statutes of 1909, pro- 
vides: 


“Appointments under the provisions of this chapter shall be in writ- 
ing, and continue until the next election at which the vacancy can be 
filled and until a successor is elected and qualified, and be filed with 
the secretary of state, or proper township clerk, or proper county clerk 
respectively.” 


Section 107, chapter 26, Compiled Statutes of 1909, pro- 
vides: 


“Vacancies occurring in any state, judicial district, county, precinct, 
township, or any public elective office, thirty days prior to any general 
election, shall be filled thereat. Vacancies occurring in the office of 
county judge or justice of the peace shall be filled by election, but 
when the unexpired term does not exceed one year the vacancy shall 
be filled by appointment, as provided in section 103. Vacancies occur- 
ring in the office of any police magistrate in cities where the unexpired 
term does not exceed one year shall be filled by appointment, but 
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vacancies occurring in such office less than thirty days prior to any 
city election, and where the unexpired term exceeds one year, shall 
be filled by special election. And any person so appointed or elected 
under the provisions of this section shall hold his office for the unex- 
pired term.” 

The foregoing sections should be construed together. All 
have a general application to the filling of vacancies in 
offices. They should be construed, each in the light of ‘the 
other, and should be construed so as to make the system 
of electing officers and filling vacancies consistent in all its 
parts and uniform in its operation. As was said in 
Sheldon v. Boston & A. R. Co., 172 Mass. 180: 


“Where statutes are part of a general system regulating the same 
class of subjects, and rest upon the same reason, they should be con- 
strued, if possible, as to be uniform in their application and in the 
results which they accomplish.” 


Construing together the constitutional provision and the 
statutes regulating the filling of vacancies in office of 
county judge, it is clear that your county commissioners 
have the right, and it is their duty, to fill this vacancy, as 
it has occurred less than thirty days preceding a general 
election. To give our laws any other construction would 
defeat the provisions of the general election law and in 
effect disfranchise the voters of your county. 

Under the provisions of our primary law the time has 
passed to nominate a candidate for county judge, either in 
the primary or by a party committee. The time has passed 
for any candidate to file a petition to run for the office of 
county judge. In other words, there is no way to have the 
name of any candidate printed on the official ballot, either 
as a party nomination or nomination by petition. All that 
could be done would be to leave a blank space and allow 
the voters to write in the name of some person,for that 
office. This would leave the selection of the important office 
of county judge to a very small portion of the people of the 
county. 

To construe the law to mean that the office of county 
judge should be filled at the next general election would 
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be in viclation of section 22, Bill of Rights, which declares 
as follows: 

“All elections shall be free, and there shall be no hindrance or im- 
pediment to the right of a qualified voter to exercise the elective 
franchise.” 

This question was discussed at some length in the case 
of State v. Junkin, 122 N. W. 473. See also State ex rel. 
Berge v. Lansing, 46 Neb. 514. 

Very respectfully, Antuur F, Muuien, 

November 2, 1910. Attorney General. 


Bonps—Internat InprovEMENTS—NUMBER oF VOTES. 
Two-thirds of the votes cast are necessary in order to carry bonds in 
aid of internal improvements. 
Forrest Lear, Esq., County Attorney of Keya Paha County, 
Springview, Neb. 

Dear Str: Your letter of November 30, asking for infor- 
mation regarding the procedure and necessary vote to carry 
bonds, was received a few days ago. You speak of voting 
bonds for the purpose of taking up certain judgments 
against your county, and also for the purpose of building 
bridges. 

While the plan of voting these bonds is similar, still 
there are separate provisions governing the voting of said 
bonds. The provisions of chapter 45, Compiled Statutes of 
1909, govern the voting of bonds in aid of internal improve- 
ments. Sections 26 to 31, inclusive, article 1, chapter 18, 
Compiled Statutes of 1909, outline the method of voting 
bonds for the purpose of funding the indebtedness of the 
eounty. Still other provisions are made in sections 32 to 
36, inclusive, chapter 9, Compiled Statutes of 1909, for the 
issuance of bonds for the purpose of compromising indebt- 
edness of a county. 

An examination of the law discloses that there is doubt 
and uncertainty as to the number of votes necessary to 
carry bonds in aid of internal improvements. It is plain 
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that it requires a two-thirds vote to carry bonds issued for 
the purpose of funding the indebtedness of the counties, 
but there ‘is doubt as to whether it requires a majority 
vote or a two-thirds vote to issue bonds in aid of internal 
improvements. ; 

It has been settled that bridges are works of internal 
improvement. (Union Pacific R. Co. v. Commissioners of 
Colfax County, 4 Neb. 456; South Platte Land Co. v. 
Buffalo County, 7 Neb. 260; State v. Keith County, 16 Neb. 
509.) 

Some kind of provision has always been made by the laws 
of this state for the voting of bonds to aid in the construe- 
tion of internal improvements. These provisions are found 
in the territorial statutes. (Revised Statutes of 1867, ch. » 
9, pp. 38,.39, 40.) Under the provisions of that act these 
bonds would be carried by a majority of the people voting 
in favor of the proposition. This provision was a part of 
the statute law of the state at the time it was admitted into 
the Union in 1867. In 1869 the legislature passed a part of 
what is now chapter 45, Compiled Statutes of 1909. This 
act provided that bonds could be issued in aid of internal 
improvements in case a majority of the votes cast were in 
favor of the proposition. 

At the time the act of 1869 was passed the constitution 
of 1866 was in force. That constitution having placed no 
restriction on the legislature to make provisions with refer- 
ence to the power of the county to contract debts and to 
issue bonds in payment thereof, the legislature clearly had 
the right to prescribe the limits of the indebtedness and 
also to prescribe what vote would be necessary to issue 
bonds in aid of internal improvements. 

February 17, 1875, the legislature passed an act amend- 
ing section 4 of the act of 1869. The amendatory act 
changed the number of votes necessary to pass the bonds 
from a majority to ‘‘two-thirds of the votes cast at any 
such election.’? This act by its terms was to go into effect 
on December 1, 1875. It did not contain an express repeal- 
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ing clause of section 4 of the act of 1869. At the time this 
amendatory act was passed the constitution of 1866 was 
still in force. The provisions in that constitution with 
reference to the amendment and repeal of statutes are such 
that there is grave doubt of the necessity of including a 
specific repealing clause in an amendatory act. The court 
in Reynolds v. State, 53 Neb. 761, held in effect that a re- 
pealing clause was necessary, but an examination of that 
opinion will show that the court based its decision on the 
proposition that the provisions governing the amendment 
and repeal of statutes in the 1866 constitution and in the 
1875 constitution were substantially the same. A compari- 
son of these two constitutions will show there is a material 
difference between the provisions in them dealing with the 
subject of the repealing and amendment of statutes. 
Under our present constitution, which took effect Novem- 
ber 1, 1875, certain limitations are placed on the county 
with reference to the voting of bonds for internal improve- 
ments, one proviso requires a two-thirds vote to increase 
the indebtedness more than ten per cent. As the amended 
act of 1875 was to go in operation one month after the con- 
stitution took effect, it is apparent that it was the intention 
of the framers of the constitution to require a two-thirds 
vote to carry bonds in aid of internal improvements. 
Whether or not a repealing clause was necessary in the act 


of 1875 the courts have interpreted this law as being in 
force and have given it effect. In at least two decisions 
the court has pointed out that the issuance of bonds in aid 
of internal improvements is governed by this section. 
(Reineman v. Covington, C. é B. H. R. Co.,7 Neb. 310, 313; 
Wilbur v. Wyatt, 63 Neb. 261, 262.) 

When the former opinion was written by this depart- 
ment these decisions of the court were, no doubt, over- 
looked. While there is doubt as to what interpretation the 
court will finally give this section, still it is my view that 
the safe procedure is to have a two-thirds vote in favor of 
the bonds. In that event there can be no question about 
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their validity, while the validity of bonds issued by a ma- 
jority vote is in doubt. 
Very respectfully, Artuur F. Muuey, 
December 15, 1910. Attorney General. 


Devixquent Tax List—Pvsiication Fess. 
In the absence of a contract, fees for printing the delinquent tax-list 
are governed by statute. “ 
Calvin H. Taylor, Esq., County Attorney of Cass County, 
Plattsmouth, Neb. 

Dear Str: I am in receipt of your letter of December 16, 
asking for an opinion regarding fees for publishing the 
delinquent tax-list. 

The view of this department is that where no contract 
has been entered into between the county board and the 
printer, the printer is entitled to the full fees given by the 
statute for the publication of the delinquent tax-list. 

I find upon investigation that this department, on No- 
vember 23, 1904, gave an opinion that the provisions of 
section 10595, Cobbey’s Annotated Statutes, fix the amount 
which should be made for publication fees. (Report and 
Opinions of Attorney General, 1903-1904, p. 299.) 

Very respectfully, Artuur F, MULLEN, 

December 19, 1910. : Attorney General. 


Newsparer—Pvaruication or Notices—I"exs. 


Where a county treasurer designates a newspaper other than the one 
designated by the county board for the publication of legal notices, 
and the county receives the benefits thereof, accepts the services 
rendered and has received enough money from taxpayers to pay 
for such publication, the publisher of the notices should receive the 
reasonable value of his services. 


E. H. Whelan, Esq., County Attorney of Holt County, 
O'Neill, Neb. 
Dear Str: Your letter of December 23 was received yes- 
terday. I have not had an opportunity to make a careful 
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examination of the decision rendered by the supreme court 
in the case of Miles v. County of Holt, 125 N. W. 527. I 
have, however, looked over the opinion very hurriedly, and 
it appears to me that the court intended to allow Mr. Miles 
compensation for the services rendered to the county. 
After an extended discussion of the services rendered to the 
county by Mr. Miles, in publishing the notices and the bene- 
fits accruing to the county by reason of the publication, 
the court makes this significant suggestion: 

“But, plainiiff having rendered the services, and the county having 
received the benefit of the same, and having received a sufficient 
amount of money in payment for the publication of the notice from 
taxpayers to pay the reasonable value of the services rendered, it cannot 
now take the benefit of the plaintiff's labor and material, and escape 
all liability upon the plea of lack of authority upon the part of the 
treasurer. To allow it to deprive the plaintiff of his property in the 
manner sought, and under the circumstances shown, would be to coun- 
tenance action on the part of a county which would be considered 
grossly reprehensible upon the part of an individual, we cannot permit 
such spoliation.” 


In another place the opinion refers to the fact that no 
proof was made by Miles as to the value of the service ren- 
dered, and in the last paragraph of the opinion the court 
said: 


“We are of the opinion that where there is no contract, the statutory 
fees cannot ipso facto be taken as the measure of damages.” 


Now just what the court meant when it said ‘‘the reason- 
able value which the plaintiff is entitled to recover in this 
case would seem to be the actual cost of rendering the ser- 
vices and furnishing the material necessary, including all 
expenses incurred but excluding profits,’’ is not plain. As 
I view it, the reasonable value of the service is not the mere 
cost of setting up the notice and the expense incident to 
the actual publication of the same. Many other things 
enter into it, the cost of publishing a valid legal notice in 
a newspaper, the cost of maintaining the printing plant, 
the interest on the investment, and the maintenance of a 
legal newspaper, are some of the elements that enter into 
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the consideration of what is the value of the service ren- 
dered. 

Just what view the court will take on the measure of 
damages in this case is difficult to ascertain. One feature 
of this case has been entirely overlooked, and that is that 
Miles published two notices, one in July and another in 
October. The mandamv: case involved the July notice 
only. There was room for difference of opinion as to 
whether or not the county board had made a designation. 
The district court decided that no designation had been 
made. The supreme court decided that there was a desig- 
nation, but, as I understand it, the only question presented 
was regarding the notice published in July. The county 
board met in its regular meeting in July. It had notice and 
knowledge of the action of the treasurer in designating a 
newspaper other than the one that the county board had 
attempted to designate. With this knowledge before them, 
with knowledge that the district court had decided that no 
designation had been made by the county board, and with 
full power to act in the premises, the county board did not 
make any further designation of the paper in which the 
October notice was to be published. If the board had acted 
there could have been no question regarding the notice that 
was to be published in October. It looks to me as though 
their failure to act estops the county from claiming that 
the treasurer did not have the right to designate the paper 
in which the October notice was to be published. At the 
time the treasurer made this designation in October the 
judgment of the district court with reference to the first 
notice was in full force and effect. It cannot be said that 
the treasurer acted in bad faith in making this second 
designation. Neither can it be said that Mr. Miles was not 
warranted in accepting the work and performing the 
service. ; 

No matter what view I may take of this matter, the facts 
are that Miles made a legal publication of these notices for 
the county. The county received the benefits, and have 
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accepted the services rendered. Full legal rates have been 
collected from the taxpayers whose lands were advertised. 
Nobody but Miles rendered this service. The court has 
decided that he is entitled to compensation. It ought not 
to be difficult for the county board to ascertain the reason- 
able value of the service rendered. The county has col- 
lected full legal rates, and if it can settle with Miles for 
less than full legal rates the difference between what it pays 
him and what they collect is clear profit to the county. 
Very respectfully, Artur F, Mubien, 
December 27, 1910. Attorney General. 


Inspection or Ors—FEzs. 


The law prior to the passage of House Roll 208, of the Session of 1909, 
was not broad enough in its terms to include oils that were pur- 
chased for the purpose of being used by railroad companies, but 
covered only oils that were brought into the state for the purpose 
of being sold to consumers. 


Hon. Francis M. Colfer, State Oil Inspector, Lincoln, Neb. 


Dear Smr: Some time ago your department addressed a 
communication to this department, asking it to take action 
with reference to certain delinquent accounts owed your 
department by the railroad companies for oil inspections 
made prior to the passage of House Roll 203 of the Session 
of 1909. 

After investigating this matter, this department is of 
the view that it would be impossible to recover these 
amounts, for the reason that the law was not wide enough 
in its terms to cover oils that were purchased for the pur- 
pose of being used, its provisions covered only oils that were 
brought into the state for the purpose of being sold to con- 
sumers. This defect has been remedied by the law now in 
force. , ’ 

As the amount is not large, I think it unwise to go to the 
expense of testing the provisions of the old law. Hence, I 
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suggest that you charge off the items referred to in your 
communication addressed to this department as uncollect- 
able. 
Very respectfully, ArtHur F. Mutien, 
December 31, 1910. Attorney General. 
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VQUOLE US a hx, Si paced oe tse Meets 8.8 oe Bape a aise alee Se 
judge may bind defendant in a misdemeanor case over to dis- 
URC CORR ess ae ete at ios eS Sis 6 8s SON 
judge cannot punish by both fine and imprisonment........ 
vacancy in office 30 days before election should be filled by 
COUNby COMMBsIONORs te <a ice RM Tease. so. o, ae pe e's ares © Bee bm 


COUNTY SUPERINTENDENT OF SCHOOLS. 
superintendent may reject report of school district........ 


COUNTY SUPERVISOR. 

time of choosing chairman of board ...............e00008 
board may make its own rules regarding committees. . 
term of office, after election, shall be determined by lot.... 
members are liable for funds expended for building bridge 

where an emergency is not declared .................. 
supervisors in county under township organization should 

be nominated at the primary ............+..4- go. divan waste 


COUNTY TREASURER. 
distress warrant must be executed, irrespective of resistance 
Of delinquent. cua s gw o.o SeTetsee 0) e be craic. a 1a ewe DEE ee 
treasurer is liable on his bond to county aggrieved for failure 
to execute distress warrant ..... a 
distress warrant may issue to collect taxes levied prior to 1903 
tax deed may issue if three months’ notice has been given 
prior to the expiration of the five-year period......... 
uncollectible interest may be BE from tax list if original 
TEx 3s Pal cvs). Cc, senle aus eee oa a Pte es i Sin me 
treasurer is entitled to two per cent for collecting irrigation 
GIBHIOn + 43208. 725... Sane eae tee As od a een ee eae 


COURT. 
payment of increased salary of supreme judges is warranted 
by adoption of amendment increasing the number of such 
FUSES 6 sje Ss Seah one aleve ip ig So's vis Wyola ines) ew ale Or 
courts of one state cannot enforce the penal laws of another 
AS ae IES Biles es 5 PRS Sepa, 
district court cannot admit to bail in felony cases 
adjourned session coming between preliminary 
terms, when information should be filed .............. 
jurisdiction of county court to sentence to both fine and im- 
prisonment in criminal cases is doubtful .............. 
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court reporter may also hold the office of clerk of district, 


ROUNG Sic cs, 'v ara pescetymnres ata Fant y eee eM es 9h « 5 -pieace vais 


COURT HCUSE. 
question of levying a tax and issuing bonds should be sub- 
mitted to the people when court house has been totally de- 
étroyed -..'.... flay ay aha bare ova + See Lie ern Stor= wie ce ce ote ae 


CRIMINAL LAW. 
fine collected from one convicted of crime cannot be paii back 
to his estate after death Temi iyi. Ci eee cee dodo cae’ 
sentence previously pronounced by county judge cannot be 
TORMCOM EVE IID soi clue peetesee hae ele Wh pRAVELY “75 B/e mw alae. tua th wi 
bond cannot be demanded before complaint is filed for mis- 
ASME ANOTE soo ers: ke Me eematele es 6,5 Slsgiicesls 6 < wns e¥ w cmuds 
district court cannot admit to bail in felony cases.......... 
when information should be filed if adjourned session comes 
between preliminary and jury terms ...............004- 
indictment by grand jury is unnecessary where information 
and bond have: heen THEGm. sii. a /sc lew caviedie evens wejeaeee 
justices of the peace cannot sentence by both fine and im- 
PPISGHINENE ott. n,s wissape nae sos spake e+ Shp ee ps ee 0 4 doe ie 
section 199, Criminal Code, was repealed by implication.... 
person convicted of a misdemeanor must be made a party to 
the recdgnizance ..............0- wes 
betting on a ball game is a crime 
county judge may pass sentence on admission of equine oe 
Loxicatine  Ugquo a. « y <cotpavio ies oie ycleuemhsss to. 5 :0/ Ag help anene 
county judge may bind defendant in misdemeanor case over 
CO GISETICh: COWIE! 520.2 Fie wala ine a.e ose lacwrel ds vle's o phFM See 40 
county judge cannot punish by both fine and ‘auaisaninen 
boy, seventeen years old, may be sent to industrial school if 
convicted of assault and battery .............----.00- 
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DEMURRAGE. 
charges on interstate shipments are governed by Interstate 
Commerce Commission 425'4.. 0.0 siee cle desc cer awaiosvess 


DIPSOMANIACS. 
expense of caring for dipsomaniacs where they cannot be re- 
ceived at Hospital for the Insane should be borne by 
HO VCOUMEY: . Warne Mion <s'e.n 4 ss 695 SIR Fol ha Rfaaeys 


DISTRESS WARRANT. 
taxes may be collected irrespective of resistance by delinquent 
damages sustained by reason of failure to execute warrant 
may be collected by aggrieved county .............-.-- 
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warrant may issue on personal property in any county where 
delinguent has) BAMGmen ck «0p deme ccs se 3 ahs 2 Le 119 
taxes levied prior to 1903 may be collécted by distress warrant 142 


DRAINAGE DISTRICTS. 
bridges over ditches in public highway should be built by 


the  dragiage: dieielets s slieee ees eens G, «sare cy + si-~ o> tea 268 
E. 
ELECTIONS. 
canvass of returns on constitutional amendments should be 
made by state board of canvassers ...........5...00005 31 
law providing for election of county assessors is not in con- 
flict with the constitution ...... 0.66. .cee ee bee eee 44 
precinct divided for voting purposes does not apply for pur- 
pose af Calling jurigs si ies dew eels ee ce hey me Th 
election to vote electric light bonds is legal if voting place 
is sufficient to enable all to vote .......-.....0.0000e 115 
notice of school bond election, omitting the time the bonds are 
to run, does not invalidate them ............6.....0005 119 
frersons may be nominated by having their names written on 
He S primary WallOt wie ss uae oe shack ewe aes De 147-152 


persons may be nominated at the primary for an office other 
than the one for which his name is printed on the ballot 149 
assessor should be elected in each rural precinct in county 
under township, organization ©5556... 65 64 sce s jews en ee 149 
acceptance of nomination should be filed 10 days after election 152 
refusal to file acceptance of nomination is in nature of resig- 


TUBULON oe Mee Te ake opel pedi aie LORE yw aoe he o/s 5 ES Ta 165 
party committee cannot make nominations that, were not 

Made AS CHS: PPIMAL Wy orcs iptel pate V8 354) 4 eae Deeks hbo B50, we 166 
supervisors of county under township organization should be 

nominated at the primary 2.5551... .- 2... eee teow 171 


precinct officers should be nominated at a precinct caucus.. 171 
name of candidaie on another party ticket written in blank 

space only vitiates the vote on the one candidate........ 266 
candidate whose name is omitted from primary ballot, but 

is written in, must file acceptance of nomination . 
omission of address of signers does not invalidate. petition 

for placing name of county commissioner on the ballot.. 278 
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vacancy filled by state executive committee is valid....... 282 
bonds in aid of internal improvements require two-thirds 
of votes cast in order to catry ...... 0.52. eee eee ewe 292 


ELECTRIC LIGHTS. 
election to vote bonds is legal if voting place is sufficient to 
CuNAdD EVAN tO VObE iii terra oainge = steal AS Oa, Sa ately tees 115 
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EQUALIZATION. : 
board may raise assessed value of . horses in one precinct 
without changing the value of other personal property... 125 
state board can annually raise or lower value of real estate 


belonging to railroads ..... + dak SOR MRERRNE deg ot ecens Teeaeerat ele es 130 
values of real estate can only be equalized in the year in 
Witich it: is ASs@s8O0- 52.25 65 1s 2 a eo said es 130 
value of entire assessment district may be increased....... 250 
F. 


FEEBLE MINDED CHILDREN. 


bond for expenses of children at Feeble Minded School...... 272 
. 
FEES AND SALARIES. 

increased salaries of judges of supreme court............... 7-11 

outgoing state officer is not entitled to pay for time inter- 
vening between January 1 and end of his term.......... 41 

county clerk. must account for transcript fees in appeals 
from .conmty, Daards vegies sen: ah s:'s ct, sc setsia RTs @ Glejaie Sew Gale. 71 

county judge must account for transcrip‘ fees in appeals from 
Bis’ court .. 26.000 s eee hija. a\eyo ls apacsle labs’ s aiauenteieugie sty ie. « 71 

clerk of district court may retain excess fees io make up de- 
ficiency of salary of a previous year .................. 77 

auditor may issue warrant for a salary increased by biennial 
appropriation bill ..... Ci REA EEN Te or ae 105 

attorney may appeal from order of county board allowing 
half of fee claimed for defending an indigent person.... 134 


action to compel county judge to report fees is barred in 
four years 186 

county judge is allowed $1.50 for issuing marriage license.. 186 

fees charged by county judge in excess of those provided by 


law cannot be recovered by the county ................ 186 
county judge is not liable for fees earned but not collected 
PBs PEPIN ss soso, asia wm vie ates ests (a) oye RUDGE arn dapat eeetaR rail: 186 


county judge may reiain excess fees earned during subse- 
quent year to the extent of deficiency of his annual salary. 186 
salary of deputy county clerk must be authorized by county 


TP ois a <0 9s aie eeu Tea ace (o ‘wba men. Wal eadwt Oe me oho oP acars 190 
attorney fees for representing taxpayer on claim for building 

bridges cannot be paid by the county ................. 191 
excess fees of register of deeds cannot be used to reimburse 

him for shortage of preceding years ...............0.0- 193 
foreign corporation need not pay an additional fee when 

hew ‘agent issappoiiteds...1i.4 4 ji7-5 wen topieae ss se hae 210 kas 231 


basis for ascertaining filing fee of articles of incorporation. 234 
secretary of board of education of normal schools is entitled 


INDEX. 


to compensation for clerical services .:.......---00-000% 
county treasurer is entitled to two per cent for collecting ir- 
rigatlonsdigtrictinmes esis tse Meters ates ins O05 0 +0 svete 
balance of normal school appropriation may be used in 
pach aE gps 227) Fy C= ae ar Sy Zc 4 A) ee 
sheriff is not entitled to jailer or guard fees ............. 


fees for printing delinquent tax list are governed by statue. 


FINES ‘AND PENALTIES. 
fine collected from one convicted of crime cannot be paid 
back to‘his' ostateratieridentiennes ees oss Sia viet k ciale 
penalty provided by the laws of Nebraska can only be re- 
covered through the Nebraska courts ..............0.; 
county judge cannot punish by both fine and imprisonment. . 


FIRE COMMISSION. 
commissioner has authority to purchase supplies for his de- 
Parton’ ls.) Fs peeps ee RRO sae toss Fos le ogy tees 
origin of fires occurring prior to July 2, 1909, need not be in- 
VOSUBALOG® . sy ..s225 herp ea ee Na aye eann yd a a Bea 


FIRES. 
origin of fires occurring prior to July 2, 1909, need not be in- 
WeStimRted?”. 5: \te scree a ee en ocd ote in Stace. wb oudys eect ae 


FUGITIVES FROM JUSTICE. 
fugitive is entitled to a preliminary examination ......... 


G. 


GAME AND GAME LAW. 
game protected by the laws of Nebraska may be served by 
hotels during the open se@SON |. .....6.66 ese ce scenes 
mail clerk on duty may be detained for violating game law.. 


GOVERNOR. 
vacancy in office of railway commissioner should be filled by 
ANG. SDVELEOL <3. jap gees etn Th, Cpa 2i a bhace «so seh ataen 
H. 
HIGHWAYE. 


public lands cannot be condemned for road purposes ....... 
road tax of a village cannot all be expended for maintenance 
of highways within the limits of the village ............. 
land owner may collect damages from county for land taken 
bysisformam sil sh way onus sibs cemetes fiero Ste. > WhO ests ach eNe ts aueye 
railroad company may collect damages for land condemned 
within its right of way for public use ................ 
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bridges over ditches in public highway should be built by 
erainape district) oo tacos o:5 «0 >) <sameeripie oars + viva iatw sins ote 
crossing over private road should be maintained by rail- 
OSM COMMA YD 2.150 dace etan aie y tls pie tR eG oe lity aferabal ote shevave 


HISTORICAL SOCIETY. 
appropriation for building lapses at end of first fiscal quarter 
after adjournment of legislature ................6..2.- 
conflict of amended by-laws and constitution of said society. . 


HOME FOR THE FRIENDLESS. 
appropriation for State Public School cannot be used by Home 
for thie Mriendlegs xo piecpnerere so i\ciajace vies) 5 sues ayereis 3 6 Sh 


IMPRCVEMENTS, 
improvements on land commenced prior to April 1 are as- 
BOSSA Des Fe ry be Lb screcvimie tera eieest= 3k 2s sete Raeade eae’ s Vinig Mente. o'8 4450 
Improvements on land commenced after April 1 are not sub- 
JECT Ey ABSORSINCN Go mitted se) «ie araguein vais 0 pa fe overs A 


INDIANS. 
fee simple patents cannot be secured by Omaha Indians be- 
fore the expiration of extension period ...............- 
granting of allotments to Omaha Indians does not con- 
BLICULS 8 COMUT Ah ye a5). Seek metic ty «6 as Blaot ey Wis! by a0 Sreh a one 4 wb 
lands held in trust by Omaha Indians are not taxable...... 
period of trust patent may be extended by President of 
Wied States c's «6 ataiarevtepeiere’y «ss isyeie (pe yAera Eile owtepeatayerk 


INDICTMENT AND INFORMATION. 
when information should be filed if adjourned session comes 
between preliminary and jury terms .................4+ 
indictment by grand jury is unnecessary where information 
and ‘bond have: been fled es ogi. wid Gb db es oe se awrene 


INDUSTRIAL SCHOOL. 
Boy, seventeen years old, may be sent to industrial school 
if convicted of assault and battery ...................% 


INHERITANCE TAX. 
inheritance tax fund can only be expended under contract.... 
lien against real estate may be enforced within five years. . 


INSANITY. 
acts of de facto officers as members of board of insanity are 
Ge VaHO Be DE Fure OUMICOIS «<li ine cs ees alte cw hg ot aes eet 


deputy clerk of district court cannot act for his principal 
ON, CHGMINSANILY DORE wa. cie het aiye ss <(n'ah wie wm iste ain’s die ea 
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insane hospital is not a public charitable institution........ 
expenses of inmates of insane asylums must be borne by 


the (haben, St ereeiake oirucia ale tEMERR hele cir “He, v5 018», oo diate Me 
expenses of insane patients where they cannot be received at 
Hospital for the Insane should be borne by the county.... 
county is liable for expenses of sheriff in conveying an insane 
Patient LO ASV etic cies EERE Oss. drelereud os cies pea ee 


INSURANCE COMPANIES. 


taxation of property and gross receipts ................ fe 
taxable value of shares of capital stock ....../......:.. 
agent may divide his commission with another agent........ 
provisions in policies of German-American Life Insurance 

OTA DAY Hos i) Ai es tar nae es earn cg sc Sher oie, 2% ie! Seyaie ae 


INTERNAL IMPROVEMENTS. 
two-thirds of votes cast are necessary to carry bonds........ 


INTERSTATE COMMERCE COMMISSION. 
charges on interstate shipments are governed by Interstate 
Commisrce- Commission are apart tape eieyais, 6+ oc areit tues 


INTOXICATING LIQUORS. 
liquor license is forfeited when licensee removes from the 
GEALC:. ce sible. Fo. (sae snes kv EMER Dye lacie 1a rl 49) v3 Os gua eee 
liquor cannot ie purchased in a saloon and served to guests 
in “ANC AOTOMIDE GALE) Tas crepes ahs bi pis lhe 's a anne ganaie 
cafe is the place of sale if liquors are purchased by an em- 
ploye in an adjoining saloon and served to guesis in the 


BLE os Sel ayn eee Nara e erOn shS = piel he Ate Sig "a: 5 ace teas 
licensee can only sell liquor in the place for which the license 
WAS ISHUSE, TF Una -cepenele m= ee UMMM y «3, e dls sate co ata age 
license cannot be granted until notice of application has been 
IVC EOTSLWO WGI re arass aco aust a erels 2a) sins ln e'al se els eee 
no trick or device is permitted to shield evasions of the law. 
section 199, Criminal Code, was repealed by implication..... 
liquors seized under search warrants may be retained as evi- 
deride*athitiettiniall «. S2Scn p eremepee re a ocho nb ori has ee, San'eho 


liquor sold where validity of license is questioned is perilous. 
village board need not close a saloon where litigation in- 

volving the validity of the license is pending ............ 
county judge may pass sentence on admission of selling in- 
toxicatinig MWquors’..\.cicpos try cereteneete Were ie ose ora, Liale seperate’ 


IRRIGATION. 
county treasurer is entitled to two per cent for collecting dis- 
ETICEVERROS! STs odo state oo Pare MMRUM GS 0's 8.0 die olla) Piel ale whedon 
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J. 
JUDGMENT. 7 
sentence previously pronounced by couniy judge cannot be 
TPOONCOG SPY PAIN oo ose sc oak ataschaae ate, 0 betas ME al mw 


justice of peace has no jurisdiction to sentence by both fine 
and imprisonment in criminal cases 
review of decision of TEFSPEes. fi4.6 é.05.5 speeneis ss a cles cin 8 ae 
county judge may pass sentence on admission of selling in- 
Pomieating GU OTA asta ck ie a 6 kus Sak a edie es 8 mas acavaes aie aya 
county board may compromise judgment in favor of county. . 


JURISDICTION. 
courts of one state cannot hold jurisdiction of a suit on a 
penal law of another state.......... <The Ao ber ees 
railway commission has no authority to prevent flow of flood 
waters by construction of railroad.................. 
justices of the peace have no jurisdiction to sentence by both 
fine and imprisonment in criminal cases.............. 
railway commission may hear complaints as to rates made by 
an. unincorporated: “ASBORIALION... <i sos Mec eS eee es ese 
railway commission has no authority to cancel stock of cor- 
PGRATIONS oes lelass a coneratproebeepe ale sin b:8 BRD Ole ate f'« #0) Siayeee' ae, 5's 


JURY. 
copy of original summons need contain but the name of the 
TIT OF AOL VED, Sore co 5:5) cre ppatrn Ile © (hi. essai tis ave 0 eile as, cya Salamis 
precinct divided for voting purposes does not apply for pur- 
tee To AW bas tae ty Coe oe a i 
timey Of -Callme Sra: Ae viece ss << as Saistale ie 6s sree nein .c lars 5 ¥ 


JUSTICE OF THE PEACE. 
offices of justice of the peace and of village trustee may 
be ‘held by ithe pane ‘person, ¢- io:s.g.slafeste ss miles Sols wile ete 
adjournments in actions before justices of the peace apply 
OLA AT CUPL  CRBOR 6 iy tena iris stabs 1d aul aids" o peat eco g!shesd > 
justice has no jurisdiction to sentence by both fine and im- 
prisonment in criminal: Cases Fe oi. sks eieis cies sisdie cise eae 
offices of precinct assessor and justice of the peace cannot 


echeld iby. the samig pores ls so sista scape. vin nan iereyeleiale ase) 
vacancy in office of city of 3,000 should be filled by mayor. . 
L. 
LEGISLATURE. 
term of office of county assessor may be changed by legis- 
TERRUT Cs ak rate, ola fanaa us tet cp& 4,004» aves) ea Me tate o's: «wih vee aya mm Sate 2 


member cannot accept an office created by the legislature 
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LICENSES. 
liquor license is forfeited when licensee removes from the 
BEB sls Sarees eka ee EN a Bin als iis oy 89" la leve e 
licensee can only sell liquor in the place for which the li- 
cense was issued... 2....03..... ‘ARS SEALS emarare ein 
liquor license cannot be granted until notice of application 
has been giveh for two) WEGK AG are ss iieresg css ays ven & 
liquors sold when validity of license is questioned is per- 
TE OUS) Vs, che pave weiges See NS a eRERMINEEES te Dlae Aisi Saves ajale DkeGER 
village board need not close a saloon where litigation involy- 
ing the validity of the license igs pending .............. 
LIEN. 
inheritance tax lien against real estate may be enforced 
Within Bye x Years eG ars oe pee ate nia ova ie late & ways 5 5 Med ey 
LIVE STOCK. 


caretaker of one carload of stock is not entitled to a free 
pass by becoming caretaker of another carload owned by 
Bnother® 2's; 3 cma plas eee Ai ss at s.3 Si eaye bee eae aA 
place of assesssment of live stock ...............eeee eee 


LOTTERIES. 
prizes are prohibited being put in food packages .......... 


M. 
MARRIAGE. 
fee of $1.50 is allowed county judge for issuing license.... 


MILEAGE. 
state may pay mileage of witness procured outside the state 


MORTGAGES. 
certificate of officer attached to release of mortgage must be 


recorded as part of instrument .............0. shewee 


MUNICIPAL CORPORATIONS. . 
election to vote electric light bonds is legal if voting place 
is sufficient to enable all to vote ...............0045- 
mayor should fill vacancy in office of justice of the peace 
ina City Of°8;000. 0 a.c08 Lis Seige oo oieers aos é Susie ere 
city of second class may vote bonds in excess of 5 per cent 
of assessed: value for water extension.................. 
city of first class cannot vote city hall bonds ....... 
city cannot establish telephone rates by ordinance ........ 
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N. 
NORMAL SCHOOLS. 


constitutionality of act creating normal board of education.. 91 
old normal board of education should select location of new 


normal “SGROOls 5. ich ipetier ss <x el skerg tes ale gis 08 fee cena are 183 
time for filing application for location of school is not ex- 

tended: by- pendency “ols e SUIt.A7 5 5 stateless svaleleye.s ote syasta 183 
applications for location of school that are not turned over 

to 1eeal iboard.eay, be Fenlods vs... ap. tbere ves) d oystere alse sswyeue es 183 
secreiary of board of education is entitled to compensation 

fOr “Clerical; Ser VAGORS © sapsinte sie 4 44 4, iepaie eh te a's eye's 8 HS owl's 237 
balance of appropriation may be used in paying salaries ..., 248 

NOTICE. ‘ 


notice of application for liquor license must be published 
two weeks 
notice of school bond bettion need not give time the bonds 
are to run. 119 
three months’ notice must be given before tax deed can issue 174 
publisher of notices for county should receive value of his 


OLVICES: i ay wig ort eatin ceases Bob 6) 6 st Beare e sisisgievalerinie © phn entle 295 
oO. 
OFFICE AND CFFICER. 

time of choosing chairman of county supervisors.......... at 
county treasurer must execute distress warrant irrespective 

of. resistence ‘of delingwenes ss. x. luguy wads os wishes eae sites % 4 
county treasurer is liable on his bond to county aggrieved 

for failure to execute distress warrant ................ 4 


certificate of an officer attached to release of mortgage exe- 
cuted by executor of the estate of mortgagee should be 


recorded. as part of theagnstrument.. . oi... cl les Se eee 16 
county officer may also be a stockholder of a telephone 
COMPAR). Hac sera ete Mn Ran 0 eK Radek coe aye 9a eels aye atisie, ow L7 
term of office of county supervisors after election shall be 
determined. by: hab han ts itaiele oo othe ete tes Piers sas 20 
offices of jusiice of the peace and village trustee may be 
held by; the saime persodia ss. se Bodic eles welsh wd apleyee sy 26 
sentence previously pronounced by county judge cannot be 
REGIONS HELITL «| tap S ihn ee, obec, cetustag hard) a te ops (stata uw Witenes qbrws 37 
acts of a de facto officer are as valid as those of a de jure 
WOTERC STi ants: ele ols Pe MORMON oe > IM St aes eo ape Mlk aa va 38 
outgoing state officer is not entitled to compensation for time 
intervening between January 1 and end of his term ...... 41 


term of office of county assessor can be changed by legis- 
TAEUNO voce aia. cde) eis) whe a taretsiecg) spaceieasuaty lahciedt wna ciate c''elp ea. 44 
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county assessor elected in 1907 shall hold office for four 
years 46 
deputy clerk cannot act for his principal on insanity board.. 52 
county atiorney cannot demand bond before filing complaint 
for <mlisdemennorsies oe tty) < orp eg poe: i Fal ssol ees 0 3a. Wie URES 56 
county clerk must account for transcript fees in appeals from 
COUNLY. DOATG x Se erae vs <iie Peeps 2 -.o ory) sve vias ois\spe ee 71 
county judge musi account for transcript fees in appeals from 
Wiis COs a bos Se ietens er ly ORM Doxa ony ceoa ON ahs WE 71 
county clerk must see that an unused right of way is placed 
On, thejtex Usk) sastet ati; /adnis was wig einer a» donne ce ww siermaee 71 
clerk of district court may retain excess of feces to make up 
deficiency of salary of a previous year ...........0.+.25 77 
member of legis!aiure cannot accept an office created. by 
the legislature of which he was a member ............. 87 
auditor may refuse to issue warrants to normal board of 
education until the constitutionality of act is determined. 91 
auditor may issue warrant for a salary increased by biennial 
apprapriation : DIR oa areas he yo! ee oi dish caus dhe ate Oageme 105 
fire commissioner has authority to purchase supplies for 
his:-department 22iis,5 4-0, ca ont ASRS te es het 127 
fire commissioner need not investigate origin of fires oc- 
Currinig. Orion tos Yea Ni at as was |. ons ow gs ween 128 
auditor should issue warrants to reimburse old soldiers for 
pension money retained by the state ..............05 140-153 
county treasurer may issue distress warrant for collection 
Of taxes. levied \PIOr to TOG Rte pas <i cccys Be sere ie, a ornithine om 142 
assessor should be elected in each rural precinct in’ county 
under township organization ......:........+2000000e 149 
justice of peace cannot sentence by both fine and imprison- 
mont! 15 Oriming Cases. cis memttate las 5.450 416 9:4 vip edyenelste 156 
county superintendent may reject report of school district. 167 
county supervisors of county under township organization 
should be nominated at the primary ............ee004- 171 
precinct officers should be nominated at a precinct caucus. 171 
county treasurer may issue tax deed if three months’ no- 
tice has: been. given) sins wee sys, cies se se dove eg isee sajes ole 174 
vacancy in office arises after sentence is pronounced on 
an officer, for an infamous crime *.. .... 60. ee been nd 177 
action to compel county judge to report fees becomes barred 
in TOUT YeaRS x 4 |.nl Seep aca pists diets ie a we op pisiaie wis 186 
county judge is allowed $1.50 for issuing marriage license. 186 
fees in excess of those provided by law cannot be recovered 
by county from’ county Judgzeneiis soe. lie et eed dace 186 
county judge is not liable for fees earned but not collected 
DY TSR vcsis sagas e- 3 sua eeeenparchor oteRe eka anes layne aie bos ae baw 186 


county judge may retain excess fees earned during subse- 
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quent year to the extent of deficiency of his annual salary. 186 
salary of deputy county clerk must be authorized by county 


GRID OR a crets windess a hete sets a's atediataneencate wis. whe sls Sores 76 0 190 
excess fees of register of deeds cannot be used to reimburse 

him for shortage of preceding years ...............-.- 193 
offices of precinct assessor and justice of the peace can- 

not be held by same Person =)... ..c ieee wes oleae bola was 195 
division of township after election of assessor ............. 196 


mayor should fill vacancy in office of justice of the peace in 
.a city of 3,000 198 
one assessor should act in a township without a city of 1,000 221 


records of oil inspector are public records .............. 223 
state oil inspector may make certified copies of his records 
and: idémgnd’ ‘fees ttheretor’ \. ous cirtas o, s:0> + rhinstp aloes 8's 223 
county treasurer may strike uncollectible interest from tax 
Hist If) onistia) tax ae pAlb .6ice c-Pao ures fo ahs 2% aol eine & oo 225 
additional fee cannot be required of foreign corporation when _ 
hew agent’ 'is appointed). 5:3 .. eee AS Se ele d eT 231 
secretary of state cannot collect occupation tax from foreign 
corporations that sell goods by agents ................. 232 
offices of clerk of district court and court reporter may 
be held by Same person: tas oie. ose soc eee tre sivas ae 235 
county treasurer is entitled to two per cent for collecting 
Ir¥igation, distwicnh 4AReg iis in + evs dlateosta ates: dese e's} a one a eld 247 
county clerk may make extension of increased assessment 
on books pending AniADDEAlRI 3). ees ee ee eee cee 250 
county judge may pass sentence on admission of selling in- 
toxicating® “WQaOTs Lovins seels <0 pees Sitaiese yD ols dawnt noes 252 
° county judge may bind defendant in misdemeanor case over 
to; district court 4g 7s > os weenie ss ss ee eine 5 aa 253 
sheriff is not entitled to expenses for serving papers or mak- 
ate Arrests: Ini WI COMUNE yokes cco 1h ease ease 9515-4 60) ard, wade 260 
sheriff can collect from county expenses for conveying an 
insane ‘patient to the AsyAwMy (S56 x ou. Secs ones cle See 260 
county judge cannot punish by both fine and imprisonment. 263 
sheriff is not entitled to jailer or guard fees............. 268 


omission of address of signers does not invalidate petition 
for placing name of county commissioner on the ballot.. 278 
vacancy in office of railway commissioner should be filled 


WH TNO GROVESPRON aire sae w <0. araaiete i icaes eo Sati lass 4,5 ous 285° 
vacancy in office of county judge thirty days before elec- 
tion should be filled by county commissioners.......... 289 
OILS. 
T6GR TOY HEHectlon GI OLGS 5 c30%.0sete sag. 418 ne. snares. ear ae 298 


OIL INSPECTOR. 
records of inspector are public records ......4.... «FRM ey: 223. 
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inspector may make certified copies of his records and de- 


mend) fees TheralGneey cnn eee s Souls ov acres da wwnia 223 
fees for Inspection OLiGHS: :...u0 wees 5 tafe we deseo 298 
ORDINANCE. 
telephone rates cannot be established by city ordinance..... 262 
ae 


PASSES, FREE. 
caretaker of one carload of stock is not entitled to a free 
pass by becoming caretaker of another carload owned by 


SNORE oro - sehen ee oa < 3,6 ia 6,0 <ceajateee 40 
railroad companies must ‘furnish free passes to retired em- 
Dis wee: 8. AL cee eRe a EEE oo n-ne wot ale aageloteud 257 
railroad company may give free passes to checkmen of local 
transfer "OOM PANICH cic cists me ER sx. 00 co's m0. 01erm alk wets 276 
PATENTS. 
fee simple patents cannot be secured by Omaha Indians be- 
fore the expiration of extension period ................ 202 
granting of allotments to Omaha Indians does not consti- 
tUte: A: COMELAGE sayin pecetM i? 8 CV og op on a b's 2d aims 202 
period of trust patent may be extended by President of 
United: States: sion Gila ses seers ese osha Solel oa sted ons 202 
PERSONAL PROPERTY. 
omitted property may be placed on tax list and taxes levied 
LOL CULTONEHVERTOMEM cicie wie oa PEED sos a whence Swe e Bae 28 
property listed in wrong school district may be changed 
to correct school district before tax is paid ..... Be Oh a9 28 
tax on property listed in wrong school district may be col- 
lected therefrom by aggrieved district ................ 28 
distress warrant may issue on personalty in any county 
where delinquent Dag, @8M6: Soccw ss... 52. ecw eeceres 119. 
personalty sold before November 1 cannot be seized for 
taxes of the tax debtor . 222.652. 6 ise cece eees 119 


property is assessable to the person holding same on April 1 123 
assessed value of horses may be raised in one precinct with- 


out changing the value of other personal property...... 125 
PRECINCTS. 
precinct divided for voting- purposes does not apply for pur- 
pose of calling Juries: (ors ses etae ls © ec 0 ec oie ton oo bone 75 
assessor should be elected in each rural precinct in county 
under township organization swiss as 00 oe 6 5-5 cas os pe ane 149 


precinct officers should be nominated at a precinct caucus.. 171 
offices of assessor and justice of the peace cannot be held 
by same person ........ Vieaaree he vines ek Sone 195 
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PRELIMINARY EXAMINATION. 
fugitive from justice is entitled to a preliminary examination 24 


PUBLICATION, 
notice of application for liquor license must be published 
CWO WRGKG* 2 5-22 Sete ie ies is = oe 5p alepanre ise > 94/68 Sey wer 102 
fees for printing delinquent tax list are governed by statute. 295 
publisher of ‘notices for county should receive value of his 


BOLVICOR oats. 6-3 nid FR ERNDES sans elo ES 5h. 6 Gig emo re ais e's 295 
PUBLIC LANDS. 
public lands cannot be condemned for road purposes....... 22 
PURE FOCD. 


lard packed in tin cans must have contents and weight on 

OUIRIGO (Of TACKARG (oaiset «cite... 6% noe as sey ans 
prizes are prohibited being put in food packages. 
ingredients of compound must be placed on label. 


Q. 
QUARANTINE. 
county is not liable for necessaries furnished persons not 
paupers while quarantined in their residence .......... 48-118 
Rk. 


RAILROAD COMPANIES. 
free pass need not be furnished a caretaker of one carload 
of live stock, who also becomes caretaker of another car- 


Toad. owned “by. anotheriae.. ¢ o:- Jp is wise: pele ote'ste Re eae Sh 40 
right of way on which no track is laid, is assessable ...... ine 
unused right of way must be placed on tax list by county 

clerk .. 71 
granting free transportation of freight for charitable pur- 

‘poses: is not a. discrimination «252.tawate vies \' ies.< ctpeee ss ss 103 
state board can annually raise or lower value of real esiate 
“ "Delon king) to 7PRUrOaas iss.» «sillier eidisvns 4, poe apes 06 Sons 130 
train of five cars must have full train crew .............. 137 
conductors are not responsible for running trains without a 

PUPAL SW ca. 0: 5c ade rtatatatanay cas Metra = sk ee a apes <0 mare 9) 137 « 
railway commission has no authority to prevent flow of 

flood waters by construction of railroad 144 

‘ company may collect damages for land condemned within 

ite-TIeht-OL. way LOL PUNO UES a pegetts 7 aly +.5's14lenmiete oe otras 212 

ex-employee is entitled to free transportation............. 257 


crossing over private road should be maintained by company 274 
free transportation may be given checkmen of local trans- 
fer companies. . i.) 2. 65s f glt ated’ Ales an. eter ahAlaie alte’ s 48 276 
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RAILWAY COMMISSION. 
common carrier cannot be prevented from granting reason- 
able concessions in freight rates for charitable purposes.. 103 
telephone rates cannot be changed by one company discon- 
necting from another without permission of conimission.. .108 
commission has no authority to prevent flow of flood waters 


by construction GP rallroad soci seme st acs es ole be be ob 144 
commission may hear complaint as to rates made by an un- 
incorperated AssOCIATiON eS Fn eels). se picts cad weg tie ee 218 


commission has no authority to cancel stock of corporations. 241 _ 
vacancy in office of commissioner should be filled by the 


BOWOENORSS 63 ose eee ote es tr a eges 285 
RATES AND CHARGES. 
telephone service to stockholders must be at same rate as to 
NON=SEOCHAOLASHS yao care gl wists myaueeebeaniets: © 005,66 he wd ao eo mls ay 47 
former owners of telephone company cannot be given service 
at a lower rate than other subscribers ...........e504- 61 
demurrage on interstate shipments are governed by Interstate 
Commerce. Commissions 2. «ota eles bale say vales coe dw 97 
granting free transportation of freight for charitable pur- 
poses. is not a discrimination. <2"). . 0.6 es ee ae 103 
telephone rates cannot be changed by one company discon- 
necting from another without permission of railway com- 
Wilssl GT: coy hee, tte ads Pete ere Sac) IN Sn = oe 108. 
complaint may i made to railway commission by an unin- 
COTPOTATEd Reso CACO ha ek oe crete mse oe odie joa aed re pha als 218 
telephone rates cannot be established by city ordinance.... 262 
inspection Of Oils 66.6... cette ween eee eee ee eee nn 298 
publisher of notices for county should receive value of his 
GOEVICSH ence ore le etaet meld ese Ree et SES oy 3! oe Sa aim 295 
REAL ESTATE. 
German aliens have eheoe years in which to dispose of inher- 
fted PLOPOLty cc eGo aS we ele ine oe enle gb o'e w ole als 49 
values can only be equalized in the year in which real estate 
158 ASSEHSEM .. ce wees ee ee le en eens cree wee anes 130 
Jands sold for taxes may be purchased by the county...... 186 
owner may collect damages from county for land taken by 
it; for a igh way fos -eredeteacs & ra oa sess aul 212 
inheritance tax lien against real estate may be enforced 
Within five YEARS 22100 « aise wept est e's so eine os a ete 214 
general assessment should be made every four years, be- 
ginning with 1904 ........+-.+405- Pie Ree Re tet tee 280 


REGISTER OF DEEDS. 
excess fees cannot be used to reimburse for shortage of 
preceding EATS” ..ccvscsceceveseeeeeesenevewenesene 193 
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RESIDENT AGENCY ACT. 
contract of indemnity cannot be written by a non-resident 
SEGRE iiss Fee Se Ces oe 0 4s 5s RD th 0 a6 Sw py pe eles. & 


RESIGNATIONS. 
refusal to file acceptance of nomination is in nature of 
FOSISMACIIN, o.oo + Se aide SER Se 5-50 py Mele oye 


RIOTS. 
losses sustained by aliens in a riot are not recoverable from 
THE LACE... scraped cage oes 9h She ne teaueraks ond SATs a0 9) 6 


ROAD DISTRICTS. 
tax in excess of 15 mills on the dollar valuation cannot 
OW ASRESESG, 5. sien. sedate hoe, sis, 5). '9 Be aavuns es. 29) 94, lalactue Saath 


SALARIES. 
see fees and salaries. 


SCHOOLS AND SCHOOL DISTRICTS. 
personal property listed in wrong district may be phanzen 
to correct district before tax is paid ..............0.... 
tax on personal property listed in wrong district may be 
collected therefrom by aggrieved district ............... 
constitutionality of act creating normal board of education. . 
appropriation for State Public School cannot be used by 
Home, forthe: Wren Glee oie ca: 6, <, k.sselavexe, tv's w'ahe, Wakacghervie. oye, 
bonds are valid though notice of election did not state time 
THEY. WELE. CO SMI. Vip mein dels. teiels ln Oe etaee xa wane aera law oo eve 
money in free high school fund may be used at any time to 
ray tuition of applicant from such district ............. 
county superintendent may reject report of school district. . 
old normal board of education should select location of new 


MOLMALSHCHOGI Hs ate atari aiees eit etaeeeewalt re als Fis, Salen! 5 
secretary of normal school board is entitled to compensa- 
ton-for. clerical Semweesye.f: 501-7) aston mi bre make Reeve.5:6 5,9 
balance of normal school appropriation may be used in pay- 
ATS NARTATIOS <ccdaiel vive ase sep: Capit ehg wih a sidlauatatadere oe acdcbe 


expenses of children at Feeble Minded School should be 
HecurEed “by DOnd OL MALCRtA is 5.5 2.5 Satsy'l sete eisty ney pesshe wo 


SEARCH WARRANTS. 
liquor seized under search warrant may be retained as evi- 
dence at'the trial... 3.43 «ners 3 tS eee ice Wee er ee Pe 


SECRETARY OF STATE. 
additional fee cannot be required of foreign corporation when 
NOW Agent 1s APNOMLO ae. plete’ «os a2 te wapeja i oie 6 58 
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occupation tax cannot be required of foreign corporations 
that’ sell -gdods *bySaeents, onlynsr.... 5. 0... ccs Be tae 232 


SHERIFFS AND CONSTABLES. 
sheriff is not entitled to expenses for serving papers or mak- 

ing. arnests-in) Wig spantys vice aisha. n s2ois 6 sss Diss etets ee 260 
county is liable for expenses of sheriff in conveying an in- 
SANE PARMCNT, LOMAS, 0a teps tetera etsy 00s 6d 6 esheets hae Sale 

sheriff is not entitled to jailer or guard fees 


SINKING FUND. 
accrued interest on bonds should be credited to bond sink- 
ing fund 
SOLDIERS. 


old soldiers should be reimbursed for pension money retained 
DF VERSIE LALO:..:- Foie nene er eneane eete Ere se os Sos esr s «+. .140-153 


STATE. 
public lands cannot be condemned for road purposes 
state may pay mileage of witness procured outside of the 


BEAL, 4, sre ye wlafmiay share atone | MMR sa)» The e)nc) ero, sone abe aens 24 
appropriation for State Public School cannot be used by 
Home. sor the Pirjenalesay-wyaceaae tis 6 <4 OU ks Reet 100 
expenses of inmates of insane asylums must be borne by 
tHE BERES 2s Fis aaccatety sete ees meee reat es aio a Sele, aa, sota a8 a tncneehte 112 
old soldiers should be reimbursed for pension money re- 
tained) Dye etait teece res oie PEER core 5 Soe eeg tay: oo oe 140-153 
losses sustained by aliens in a riot are not recoverable from 
TRE BERES ii. < zig reset Sree eee he fu lela. lo eh ale. onere'e af inh eMbes 227 
STATE INSPECTOR OF OILS. 
records of inspector are public-records................008 223 
inspector may make certified copies of his records and de- 
mand) ‘a; fearthererorse aia: horepeite se hols po-¢. 2 id snes, aineoe 223 
fees for inspection of oils . 298 
STATE PUBLIC SCHOOL. 
appropriation for State Public School cannot be used by 
Home for the Friendless «. 2.00... 0. csc see e ees ee ee 100 
STATE TREASURER. 
treasurer may treat the adoption of amendment increasing 
number of supreme judges as specific appropriation out of 
which to ‘pay increased salaries 0. ie. be ee see wd ie 
STATUTES. 
construction of pure food law. ..........ee cece seen ee oes 2-110 


law providing for election of county assessors is not in con- 
flict with constitution ........c eee e cece reece eeeeees 44 
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COnetruction of game law iy .<:......'./eeueean 6 0 0 on dickens eed, < 58-60 
provisions of section 960, Civil Code, apply only to civil cases 60 
venue of sale of liquor is fixed by section lla, chapter 50, 


Compiled: Sta tntess tlc escspetaeele a. 2.0 esis clnibtals 80 
constitutionality of act creating normal board of education.. 91 
evasions of the law will not be permitted by trick or sub- 

MED CoE SANG A eR Sees, md ARE aA CRON AT ee ar ae 121 
section 199, Criminal Code, was repealed by implication.... 163 

STREETS AND ALLEYS. 
village board has authority to vacate streets and alleys..... 126 
SUMMONS. 
copy of summons to a juror need contain but the name of 
RNG” IUTOT SOVVON \y eievaavtereerpnas hte 6d REET alone 2 oS an iwia ante 30 
SUPPLIES. 
fire commissioner has authority to purchase supplies for his 
MATEO G. 7. "saab iets Semeteen sate oie etctriale a slelen\ aaa st astale 127 
We 
TAXATION. ms 
personal taxes may be collected by distress warrant irrespec- 

tive of resistance by delinquent .............ceeeeeeee 4 
omitted personal property may be placed on tax list and 

taxes levied for the current year only ................% 28 
personal property listed in wrong school district may be 

changed to correct school district before tax is paid..... 28 
tax on personal property listed in wrong school district may 

be collected therefrom by aggrieved district ........... 28 
taxes due from a bankrupt -take precedence for payment 

over other debts 55 
levy must be actually made before contract for puilding 

bridge is let 68 
right of way owned by a railroad on which no track is 

laid is assessable vel 
county clerk must see that an unused right of way is placed 

on the tax list 71 
taxation of property and gross receipts of insurance com- 

panies .. 95 
taxable value of shares of capital stock of an insurance com- 

BRON hse a Wis iaanie MRE G8, Sok ME oss gas, «WIE LY cycsehor as 6a 14 4s 95 


inheritance tax fund can only be expended under contract.. 109 
personal property sold before November 1 cannot be seized 
for tamer Of taxMOnton ~. 5 cial alas ord nis sero ahoieg learn sete 119 
distress warrant may issue on personal property in any 
county where delinquent has same .............05 eyes Skee 
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taxes are an existing obligation against the party in whose 
name the property is assessed ........6...0..cc0ceeee 
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improvements on land commenced prior to April 1 are as- 


BORER DIG ij 1. se, 0.64 2k a URE Mors ots) EeS cos sds ve es 
improvements on land cemmenced after April 1 are not sub- 
Ject,. fo assessment: {ipa iets oo sa.d 00d) Salcedo. ono 
town platted after April 1 is not subject to assessment... . 
personal property is assessable to the person holding same 
ONL ADTID D's sta2or ous, MORO ORREPTG reget a Voagcane maleate m eiee 
value of horses may be raised in one precinct without chang- 
ing the assessed value of other personal property ....... 
levy for free high school purposes may be used at any time 
to pay tuition of applicant from such district .......... 
state board can annually raise or lower value of real estate 
belonging to railroad companies ¢..............0.008 ae 
values of real estate can only be equalized in the year in 
which- dt! is (assessedtet-meremenies see oe 52. Vt eee 
taxes levied prior to 1903 may be collected by distress war- 
TAME asia. 6 oy 5, 2:5, «tl EM APS Claas a fag 8S Ta ete Shor torans 
road tax of a village cannot all be expended for mainte- 


nance of highways wi'hin the limits of the village ...... 
county treasurer may issue tax deed if three months’ no- 
tice: hasbeen -giventrSiaeaemeee. ahs cn eae oe Meee 


road districts cannot be taxed in excess of 15 mills on the 


dollar) valiation, (-<tawameenrent io ds soe ee ets mates 
lands sold for taxes may be purchased by the county...... 
county board may make a levy of one mill as a special emer- 
genty, bridge levy ise peeeeeeee hh om aa canoe edi wee 


members of county board are not liable for making a special 
emergency bridge levy ..... MESS is) £5 sds h le 4,0 Yee ee a9 
taxes paid under protest on a special emergency bridge levy 


should not\be refund@aitigenran ss 6. sagt iss cons S 
lands held in trust by Omaha Indians are not taxable...... 
inheritance tax lien against real estate may be enforced within 

TIVE YOANB.* 5,050 lea teys sae SO TCO EN Wal seg Gla eid ei a ho ae, SUTRAS 
place of assessment of Hve stock ........ 2650.00 scer eee os 
uncollectible interest may be stricken from tax list if original 

tax is paid .~< . os cy POR PRS Ea as ste Bsns vs 2S ern ae 
trustee in bankruptcy must pay taxes on amount returned 

‘by tax: debtor «<< o.1<.0 See eieipiers ha oe elece bus aloes takatar ary 


foreign corporations that sell goods by agents only are not 

subject to an occupation tax Seite 
basis for ascertaining occupation tax 
county treasurer is entitled to two per cent for collecting 

irrigation district tax€S 27.05 fiw wt cede oe che eee 
value of entire assessment district may be increased ...... 
county clerk may make extension of increased assessment on 
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books: pehding an “appeal ......5 ss .veatiale ss tho oie Nps ee 
general assessment of real estate should be made every 
feun-years,» bepinning with 1904 2.8 628-6 so Stas s ee eis 


fees for printing delinquent tax list are governed by statute 


TELEPHONE COMPANIES. 
stockholder may also be county attorney................. 
service to stockholders must be at same rate as to non-stock- 
TOUMOTSH ys bo amiss terme ortho Space ieee MeO oo Male paleo ey 
former owners of telephone company cannot be given service 
at a lower rate than other subscribers ................ 
rates cannot be changed by one company disconnecting from 
another without permission of railway commission....... 


TERMS OF OFFICE. 
term of office of county.supervisors after election shall be 
AStOrMARS APY! LOE is (ss iccaF es wwrals: a gucaye Siar Wo is odovere anche 
term of office of county assessor can be changed by legis- 
PERECN GS Logos on os Sella Tat oteheralgaas slams teins Wuat dhe yohs H+ sb. alp 218 GE-E Mal ann 
term of office of county ASSESSOr | polis. <a !s ot ca ay 0 vere oo eie wd 


TOWN. 
town platted after April 1 is not subject to assessment...... 


TOWNSHIP. 
division of township after election of assessor ............ 
township without a city of 1,000 is entitled to but one as- 
BERROD NY. So 1, hoo: eters eens Bly fo oN re er “4 


TRANSCRIPT. 
fees in appeals from county board should be accounted for 
WP BOUNTY CLERKS Yi, siete ots, sok aeeta s: Bce ALSTON wa. EE OHO Oho 
fees in appeals from county court must be accounted for 
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TRANSFER COMPANIES. 
railroad company may give free passes to checkmen of local 
EPANALEY \GCOMPAMIOS irs soins oe Osha estes ee ae ee wks 


TREATIES. ; 
a citizen of Germany has three years in which to dispose of 
inherited property in Nebraska ......5... 02.2000 s ce sees 


uw. . 


UNITED STATES! 
mail clerk on duty may be detained for violating game law. . 
fee simple patents cannot be secured by Omaha Indians be- 
fore the expiration of extension period ............... 
granting of allotments to Omaha Indians does not consti- 
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UGG. Gy COMLTACE 15 is acta MMMM TS o.e lea a's ots ovis wkteerauate + 202 
period of trust patent may be extended by President of 
Tinited States Ms spteeye asta sete ete tna. sft Wistdhets Sie ests ated 202 
lands held in trust by Omaha Indians are not taxable...... 202 
Vv. 
VACANCIES. 
refusal to file acceptance of nomination is in nature of resig- 
PANLOW cre 5's es ots ea ere MMC hae aoe ob sya ayer Sofa eta t Toc 165 
vacancy arises after sentence is pronounced on an officer 
for an Infamous cHME 2640.0 cc Me nce eve sesens bs 177 
mayor should fill vacancy in office of justice of the peace 
EO. CHE OF SBOE ig rr ie os oe eh oo RO Rahn os Peres 198 
vacancy upon party ticket filled by state executive committee 
te MR le re oe ee ee eee ee et 282 
vacancy in office of railway commissioner should be filled 
Wy the covernor. 2. 2. yon. no a oc vo eg 285 ~ 
vacancy in office of a county judge thirty days before election 
should be filled by county commissioners -............. 289 
VILLAGES. 
offices of village trustee and justice of the peace may be held 
by ‘the eame~ person) «x. whew ie alee eye pie ARTES AO 26 
village board has authority to vacate streets and alleys..... 126 
road tax cannot all be expended for maintenance of highways 
Within the limits: of a VIN ARE = oii. 2 oe. Fie a eae 164 
board need not close up a saloon where litigation involving 
the validity of the license is pending .................. 189 
W. 
WARRANTS. 


payment of increased salaries of supreme judges is warranted 
by the same person 
Preme “jUACes: 6 6c ewemwal awe one 

warrant may be issued for a salary increased by biennial 


appropriation bill 105 
warrants may issue to reimburse old soldiers for pension 
qmoneyoretained: by: tha State fee eta. acc aah tates oak 140-153 
WATER WORKS. 
city of second class may vote bonds in excess of 5 per cent 
of assessed value for water extension ................-. 255 
WITNESSES. 
state may pay mileage of witness procured outside the state 24 
WORDS. 
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